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BANKRUPTCY—LaNDLORD’s LIEN FOR RenT.—The ques- 
tion of the right of a landlord to priority of payment of 
rent over the general creditors of a bankrupt, which was 
passed upon by Mr. Circuit Judge Woods, in Re Schulman, 
Frankfurter & Co., ante, p. 42, has again been up for adju- 
’ dication, this time before Mr. Justice Bradley, in the case of 
Austin v. O’Reilly, which we elsewhere print. It will be 
seen that he resolves the question in favor of the right of the 
landlord to be preferred, although no attachment has been 
issued for the rent, in pursuance of a law of the state, which 
gives that remedy instead of a distress. 





THE VETO PoWER OF THE GOVERNORS OF THE TERRITO- 
riEs.—A correspondent writing from Tucson, Arizona Ter- 
ritory, tellsus that there is asubject which is likely to arise in 
Arizona, and which may cause much trouble. Congress has 
passed an act giving the governors of the territories of Arizona 
and Utah, an absolute veto over the legislatures of those territo- 
ries. The correspondent also states that at the last meeting 
of the legislature of Arizona, several of the most important 
measures were allowed by the governor to die, after having 
passed that body, for the lack of his signature. The gov- 
ernor recommended in his message the necessity of making 
the office of the probate judge elective throughout the terri- 
tory. The legislature, following his suggestion, passed an 
act to this effect. This the governor vetoed. The act was 
then passed by an almost unanimous vote of both houses over 
his veto, but under the act of Congress above mentioned, 
this was to no purpose. Thus the legislature of that territory 
finds itself entirely at the mercy of the governor, no matter 
who he may be. Our correspondent enquires, ‘‘ Is the act of 
Congress constitutional, which clothes the governor with an 
absolute veto over the legislature ?”’ 

We think the act hard and oppressive in the case of Ari- 
zona, unless there is something in the preponderance of the 
Mexican element in the voting population, which may pos- 
sibly furnish some excuse for it. The measure in question 
will be laidat the door of its authors, as a serious violation 
of the principles of American representative government, 
and they will be unable to justify themselves without show- 
ing something very anomalous in the condition of things in 
that territory. But whilst this isso, we have no doubt what- 
ever of the power of Congress to pass such a measure, or to 
govern a territory through a governor without any legislature 
at all, or even by a military commandant, as in the case of 
Alaska, if it shallsee fit. The only provision in the consti- 
tution bearing on the subject which we remember, recites 
that “‘ the Congress shall have power to dispose of, and make 
all needful rules and regulations respecting the territory or 
other property belonging to the United States.”” Art. 4, § 2. 
No grant of power could be more absolute or unqualified. 
But even if the act of Congress, to which our correspondent 
alludes, were in derogation of the constitution, yet it is a 
political act purely, and, under repeated decisions of the Su- 
preme court of the United States, can not be called in ques- 
tion by the judiciary. 





Penal Law—The Brighton Aquarium Case. 

The Brighton Aquarium case, so-called, has attracted con- 
siderable attention, both in England and in this country. It 
seems that in Brighton, England, is a museum designed 
chiefly to illustrate the wonders of aquatic life. Connected 
therewith is a reading room. The institution has been kept 
open to the public on Sundays, and the ungodly evolutions 
of the watery animals were accompanied by the diabolical ad- 
junct of music. Now there is an old statute which most 
Englishmen had forgotton, giving a penalty to any one who 
should sue therefor in case of places of public amusement 
being kept open on Sunday. But there was a zealous Sabba- 
tarian named Terry, moved either by fanaticism or greed, or, 
perhaps, by a mingling of the two, who did know of the 
existence of this statute, and he brought suit upon it, and 
the cause was tried in the court of Queen’s Bench, and the 
judges, greatly to their disgust were obliged to enforce it ; 
and, what is worse, it seems that the government has no 
power to remit the penalties in this case—a power which has 
been given in some other instances by statute. 

This case has led to a discussion in the Law Times as to 
the state of the law of England with reference to penal actions, 
from which it would seem that in some cases the informer 
can not sue without the consent of the attorney-general. 

On the subject of gui tam actions, we have in mind a matter 
from which the advocates of temperance legislation might 
take a hint. We recently had before us the manuscript of 
an exceedingly caustic satire written in the interest of such 
legislation by a citizen of Indiana. In this it was stated that 
at an early day the legislature of Indiana so far yielded to 
the clamors of the temperance people as to pass a law givinga 
penalty of five dollars to any one who should sue therefor,who 
had been furnished a drink of liquor by a retail liquor dealer, 
together with five dollars costs to the justice before whom the 
suit should be brought. It was regarded asa joke at the time, so 
no one dreamed that any considerable number would be found 
so dishonorable as to bring such actions. But it was not so. 
As soon as liquor sellers began to press their delinquent cus- 
tomers to settle up their scores, or refused to lend money to 
others, they began to be annoyed by these actions. What was 
more, the cracksmen and pickpockets soon quit their regular 
professions and began to frequent drinking saloons and to 
bring these suits. The raid was so great, the writer tells us, 
that it must have resulted inan entire suspension of the noble 
avocation of the dramseller in Indiana, had not the legisla- 
ture at an extra session hastened to repeal the law. The 
writer argued from this instance that no law of a reformatory 
character can be enforced, unless individuals are made pecu- 
niarily interested in its enforcement. 





Immaterial Warranties in Life Insurance. 


This subject received considerable attention in the late 
opinion of the Court of Appeals of New York, in Fitch v. 
American Popular Life Ins. Co., reported 11 Alb. Law 
Journal, 91. The point arose under the enquiry in the ap- 
plication, if the assured ‘‘had ever had any illness, local dis- 
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ease or injury in any organ,’’ which he answered in the neg- 
ative. It appeared in evidence that some years before death 
the insured had had a temporary inflamation of the eyes, 
caused by some sand having been thrown in his eyes during 
the late war, but of which he had long before been cured, 
and that it was not calculated to affect the duration of his 
life. 

The policy and the application had, in the customary form, 
provided that the answers of the insured, to the questions in 
the application, were warranties on his part ; and the insurer 
defended on the ground (among others) that in respect of 
the disease above-named, there was a breach of a warranty. 

In considering this defence, the court referred particularly 
to some unusual clauses in the explanation at the head of the 
application, to the effect that the policies of that company 
were made in “‘ entire, unconditional, honest, good faith,’’ and 
that like good faith on the part of the applicant was re- 
quired; and that ‘‘ the assurance can be jeopardized only by 
dishonesty or inexcusable carelessness on the part of the ap- 
plicant.’’ Reference was also made to a notice annexed to 
the policy, stating that ‘‘ payment will be contested only in 
case of fraud.’’ 

The court, Rapallo, J., first stated the doctrine in all its 
strictness, of the avoidance of a contract by the breach of an 
immaterial warranty, in this language: 

‘¢ Where a warranty is understandingly and clearly given 
by an insured, no matter how immaterial the fact warranted 
may be, he will be held strictly to his contract.’’ 

But immediately following this dictum, the learned court 
laid down the law of the case as follows : 

** But when thrown off his guard and induced to enter into 
such a contract, by declarations of the insured, such as ap- 
pear in this case to have been contained in the papers pre- 
pared by the defendant and evidencing the contract, the de- 
claration in the same papers that the statements are warran- 
ties, and the basis of the contract, etc., must be so con- 
strued, if possible, as to harmonize with the explanations 
and declarations of the insurer, and if this is not possible, 
they should be rejected.’’ 

It was thereupon held that the evidence above referred to 
was not ‘‘ conclusive evidence of fraud, or a breach of war- 
ranty sufficient to avoid the policy. If of any importance, 
it was, at most, evidence of fraud to be submitted to the 
jury.”’ 

In a subsequent issue (Feb. 30, 1875), the able and earnest 
editor of the Albany Law Journal, at p. 120, comments with 
severity upon the adhesion of the New York court to the 
doctrine of immaterial warranties, in language as follows, 
after quoting from the opinion the recital of a number of 
apparently immaterial questions, such as crowd the pages of 
applications for life policies: 

“And yet they hold that if_an insurer inserts these ques- 
tions and provides that the answers shall be warranties, and 
the man who undertakes to answer them makes an inadvert- 
ent mistake that does no harm, nay, that is less favorable to 
himself than the strict truth demands, and thus operates to 
the benefit of the insurer, he has lost the benefit of his con- 
tract, and that, too, although the insured may not have been 
deceived in the least, but may have known the truth all the 
time, and, with this knowledge, have gone on for half a cen- 
tury taking premiums from its innocent victim. This is so 








shocking to the moral and common sense of the community, 
that plain men get a bad idea of law, of courts, and of the 
administration of justice.’’ 

The disputed doctrine is then traced from some supposed 
dictum of an ancient ‘‘ big-wigged judge’’ that ‘‘ the breach 
of an immaterial warranty avoids a contract,’’ through suc- 
ceeding dicta of other big-wigs, until finally, ‘‘ three dicta 
make the law.’’ ‘‘ This,’’ it is suggested, ‘‘ is a very con- 
venient way, because it saves modern judges the trouble of 
thinking and the responsibilities of deciding, and gives them 
the appearance of learning.’’ The editorial conclusion 
drawn from the Fitch case is, that ‘‘ owing to the impunity 
with which life insurers are permitted to set traps for the 
ignorant and unwary in their policies, and the rigor and 
bigotry with which our courts construe these contracts, the 
community are rapidly losing faith in life insurance.”’ 

These criticisms are referred to not for the purpose of dis- 
sent or discussion as to their justness, but in connection with 
them, to call attention to the recent opinion of the Supreme 
Court of the United States, in the case of Jeffries v. Eco- 
nomical Mutual Life Ins. Co., delivered by Mr. Justice 
Hunt, April 5, 1875, and reported in 2 Cent. Law Jour. 
344- 

In this case it was a condition of the policy that the state- 
ments and declarations made in the application were ‘‘ in all 
respects true and without the suppression of any fact relat- 
ing to the health or circumstances of the insured, affecting 
the interests of said company ;’’ and it was agreed that if 
this condition were violated, the policy should become null 
and void. It was further declared in the policy that it was 
made and accepted upon the express condition and agree- 
ment that the statements and declarations of the application 
were in all respects true. The learned court met fairly and 
squarely the criticisms above mentioned as to immaterial 
warranties, by holding that, by the stipulation last named, it 
was agreed that if those statements were not all true, no 
policy had been made. 

The statements controverted were, first, that the insured 
was a single man, and second, that he had not applied for in- 
surance to any other company; whereas, as the defendant. 
pleaded, the insured was a married man, having a wife then 
known to be living, and had applied for and secured $10,000 
insurance in another company. This plea being demurred 
to, on the ground that it did not aver the false statements to 
be material to the risk, the demurrer was overruled in the 
circuit court, which ‘ruling is sustained by the appellate 
court. 

It will be observed that while the materiality of the untruth 
as to other insurance is clear, from the two considerations, 
that excessive insurance often tends to defraud the ‘insurer, 
and that a rejection of the applicant by another insurer ought 
not to be concealed, it is not so clear that the untrue state- 
ment as to applicant’s marriage was material. But both 
these points are ruled against the insured. Though the de- 
ceit as to the marriage might be to the benefit of the insurer, 
it is still held fatal to the policy. Such an argument on this 
point as that quoted from the Alb. Law Journal, supra, the 
learned court holds to be ‘‘bad morality and bad law.” 
“No one,”’ it says, ‘‘ may do evil that good may come! No 
man is justified in the utterance of a falsehood. It is an equal 
offense in morals, whether committed for his own benefit or 
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that of another.’’ And because the contract made by the 
parties was found thus positive and uncompromising, the 
court declined to submit the question of the materiality of 
eitheruntruth toa jury. The learned judge apparently attached 
some importance to the question of the applicant’s marriage, in 
view of the supposed fact that a married man, who is over- 
insured, may commit suicide for the benefit of his family. But 
all this is purely suppositious, and is suggested as evidencing, 
not any fact of the case at bar, but only a possible peril to 
guard against, which was so much in the mind of one of the 
contracting parties that the contract was made in reference 
thereto. The learned judge concedes that ‘‘ the information 
received may be immaterial.’’ So that as to the question of 
the applicant’s marriage, a fair case is presented of an 
‘*jmmaterial warranty.’’ But by this court, of last resort, it is 
expressly held that ‘‘if under any circumstances it can pro- 
duce a reply which will influence the action of the company, 
the question can not be deemed immaterial.’’ 

With the apparent intention of instructing applicants for 
life insurance as to the law governing their contracts, the 
court used the following language, which is here quoted as a 
plain assumption of an advanced position on the question at 
issue, and a clear statement of the reasons for assuming it: 

‘¢ The proposition at the foundation of this point is this, 
that the statements and declarations made in the policy shall 
be true. This stipulation is not expressed to be made as to 
important or material statements only, or those supposed to 
be material; but as to all statements. The statements need 
not come up to the degree of warranties. They need not be 
representations, even, if this term conveys an idea of an af- 
firmation having any technical character. Statements and 
declarations is the expression—what the applicant states, and 
what the applicant declares. Nothing can be more simple. 
If he makes any statement in the application it must be true. 
If he makes any declaration in the application it must be 
true. A faithful performance of this agreement is made an 
express condition to the existence of a liability on the part 
of the company. There is no place for the argument, either 
that the false statement was not material to the risk, orthat it 
was a, positive advantage to the company to be deceived by 
it. It is the distinct agreement of the parties that the com- 
pany shall not be deceived to its injury or to its benefit. The 
right of an individual or a corporation to make an unwise 
bargain, is as complete as that to make a wise bargain. The 
right to make contracts carries with it the right to determine 
what is prudent and wise, what is unwise and imprudent, and 
upon that point the judgment of the individual is subject to 
that of no other tribunal.’’ 

The question arises in view of the foregoing quotations, 
what is the reason of the great difference between the con- 
clusions of the Washington decision, and those of the Al- 
bany criticism ? It may be observed that the Fitch case in 
the New York Court of Appeals, was rested on the ground of 
fraud on the part of the insurer, so that what was said as to 
immaterial warranties, was but a dictum. But in this the court 
stated what is probably its settled conviction on the subject, 
as evidenced by the later cases of Higbie v. Guardian Life 
Co., in the same court, cited 7 W. I. Rev. 217, and 


Baker v. Home Life Co., in the New York Supreme Court, 
cited 8 W. I. R. 547. In the latter case it was said: “ If 











persons procuring policies see fit to take such contracts, and 
make such statements as the basis thereof, they must abide 
the consequences.’’ But the opinion in the Jeffries’ case, de- 
livered by Mr. Justice Hunt, who has occupied a seat on the 
bench of the New York court of Appeals, and may be sup- 
posed to reflect the views of New York jurists on this ques- 
tion, is pointed and incisive. Though pronounced afterward, 
its conclusions would furnish a good text for the criticism of 
the Albany Journal. Whether they justify it, is not the ques- 
tion we present. It is of principal importance to those en- 
gaged in studying this branch of the law, to enquire, why 
this great difference between that large Glass of whom it is 
understood the Albany critic is a representative, and so able 
and justly respected courts as the United States Supreme 
Court and the New York Court of Appeals? These and 
other tribunals rest their decision of this question, on the 
right of the individual to make an unwise bargain if he 
chooses. How comes there to be so great a divergence of 
views on this subject, that it is said in behalf of the dissent- 
ers from that conclusion, that it is ‘‘ so shocking to the moral 
sense’’ as to give plain men ‘‘a bad idea of law and of 
courts,’’ and to cause the community to lose faith in life in- 
surance? When so different conclusions are reached on the 
same subject, by reasoning people, supposed each to be im- 
partial, it is evident that some one is painfully in error. We 
fear the logicians may discover that one class or the other 
has been reasoning from incorrect premises. 

Among other late cases on this point, we find rulings sim- 
ilar to those of the Jeffries case, in Day v. Mutual Benefit Life 
Co. (Sup. Ct. D. C.), 3Ins. Law Jour. 253 ; Fox v. Penn. Mut. 
Life Co. (Phila. Dist. Ct.), 3 do. do. 471; Holterhoff v. 
Mut. Ben. Life Co. (Cinc. Sup. Ct.), 3 do. do. 854; Con- 
over v. Mass. Mut. Life Co. (U. S. Ct. Mo.), 8 W. I. Rev. 
152, and Reid v: Piedmont & A. Life Co.. (Sup. Ct. Mo.), 7 
do..do. 399. Contra, are the cases of Southern Life Ins. 
Co. v. Booker (Sup. Ct. Tenn.), 7 W. I. Rev. 96, and Teu- 
tonia Life Co.v. Anna Beck (Sup. Ct. Ill., Jan., 1875), cited in 
7 Chic. Leg. News, 190. The last case was decided against 
the insurer partly on the ground that there was no evidence 


showing that the insured had ever read the contract. 
J. O. P. 








Bankruptcy—Rent—How far a Lien. 
AUSTIN v. O'REILLY, ASSIGNEE, ETC, 


United States Circuit Court for the Southern District of 
Mississippi, Fune 21, 1874. 


Before Mr. Justice BRADLEY, of the Supreme Court. 


In Mississippi, a landlord, where a tenant becomes a bankrupt before any attach- 
ment has been issued for rent, is entitled to priority of payment before the general 
creditor. 


This was a contest between the landlord of the bankrupts, 
claiming priority, and the assignee. At the time of the adjudica- 
tion the bankrupts were indebted to Austin, the landlord, in the 
sum of $1850, for a year’s rent of the premises occupied by them 
in conducting their business, and had in their possession (on the 
demised premises) sufficient property liable to distress for rent, 
to satisfy the amount. An assignee being appointed, this rent 
was demanded of him before he removed the property, and pay- 
ment refused, upon the view that the claim for rent stood upon 
the same footing as an ordinary debt against the estate. Sec. 852 











456 CENTRAL LAW JOURNAL. 


Vol. 2, No. 29. 





of the code of Mississippi, is a substantial transcript of the stat- 
ute of 8 Anne, on the same subject (which is in force, by express 
enactment, or otherwise, in most of the states), and is as follows : 

“‘No goods or chattels, lying or being upon any messuage, 
lands or tenements leased for life, years, at will, or otherwise, shall 


at any time be liable to be taken by virtue of any writ of fierz 


JSacias, or other process whatever, unless the party so taking the 
same, shall, beforé the removal of the goods from such premises, 
pay or tender to the landlord or lessor thereof all money due for 
the rent of said premises, at the time of taking such goods and 
chattels in execution, whether the day of payment, by the terms 
of the lease, shall have come or not; Jrovided the money due 
shall not amount te more than one year’s rent, and if more be 
due, then the party suing out such execution, paying or tender- 
ing to such landlord or lessor one year’s rent, may proceed to ex- 
ecute his judgment, and the officer levying the same is hereby 
empowered and required to levy and pay to the plaintiff, as well 
the money so paid for rent, as the execution money.’ The 
Supreme Court of Mississippi, considering the landlord's rights, 
both at common law and under this statute, has held in two re- 
cent cases (Marye v. Dyche, 42 Miss., and Stamps v. Gilman, 43 
Miss. ), that there is no lien, Jer se, for rent given by either; that 
what is popularly so-called is nothing more than a right, in cer- 
tain events, to sue out a distress or attachment, an actual seizure 
under which creates a specific lien; and that previous to such 
seizure, the tenant may sell or incumber his effects so as to defeat 
the landlord's right, as, for instance, by mortgage or deed in trust, 
bona fide executed—the contest in those cases being between the 
landlord and mortgage creditors of the tenant. In this state 
of fact and law, Austin, the landlord, filed his petition in the dis- 
trict court, praying that the assignee might be adjudged to pay his 
rent out of the proceeds of the goods taken from the demised 
premises as a preferred claim, there being, as to those goods, no 
creditors by mortgage or deed in trust. A demurrer to the peti- 
tion, by the assignee, having been sustained by the district court, 
Hill, J., presiding, the matter was heard in this court on petition 
for review. 

Buck & Clark, for the landlord, cited: J re Appold, 1 Bank. 
Reg. 621; Jn re Rose, Lyon & Co., 3 Bank. Reg. 265; J re 
Wynne, 4 Bank. Reg. 5 ; J re Trim ef a/., 5 Bank. Reg. 23 ; Long- 
streth v. Pennock, 20 Wall. 575, ro ; and commented on Brock 
v. Terrell, 2 Bank. Reg. 190; Jz re Joslyn ef a/., 3 Bank. Reg. 118; 
Jn re Butler, 6 Bank. Reg. 501; and Marye v Dyche, 42 Miss., 
and Stamps v. Gillman, 43 Ib., contra. 

Pittman &» Catchings, for the assignee, relied on Marye v. 
Dyche, and Stamps v. Gillman, supra. 

BRADLEY, J.—This case depends on the question whether, in 
the state of Mississippi, a landlord, whose tenant becomes a bank- 
rupt before any attachment has been issued for rent, is entitled to 
priority of payment over the general creditors. This question 
must be decided in view of the provisions of the bankrupt law 
and the peculiar rights of landlords, in reference to enforcing 
payment of rent in Mississippi. The bankrupt act (section 14) 
declares that the assignment shall relate back to the commence- 
ment of proceedings in bankruptcy, and that, by operation of law, 
the title to all property and estate, both real and personal, of the 
bankrupt, shall vest in the assignee, although attached on mesne 
process, and shall dissolve any such attachment made within 
four months next preceeding. The inchoate lien obtained by an 
attachment, and not perfected by judgment, is thus rendered null 
by the proceedings in bankruptcy. But perfected liens are pro- 
tected. 

It is provided by the same section that the assignee, under au- 
thority of the court, may redeem or discharge any mortgage, 

_ pledge, deposit or lien, and tender performance of the condition 
thereof, or sell the property subject thereto ; and section 20 of the 
bankrupt act providesthat when a creditor has a mortgage, pledge, 





or lien for securing his debt, he shall be admitted as a creditor 
against the general estate, only for the balance due him after de- 
ducting the value of the property on which he has such security, 
unless he consent to release it. 

These provisions show that all liens except such inchoate ones 
as arise upon an attachment, are protected by the law. 

But how do these provisions operate upon the peculiar lien, or 
right of distress, given to a landlord for his rent? That right, at 
common law, was founded on the principle that the landlord re- 
tained his ownership, not only in the land, but in so much of the 
produce thereof as was reserved by him for its use. Such re- 
served portion, or reditus, was considered as belonging to him by 
virtue of his original ownership; but not being separated from 
| the rest of the profits, he could only seize a reasonable amount as 
| a distress or security to compel the payment or appropriation of 
his stipulated portion. When the render consisted of personal 
service, such service was rezarded as in lieu of the profits of the 
land, to which, until the service was rendered, the landlord's 
qualified property and right of distress extended as in the case of 
actual rents. The legislature afterwards extended the right of 
distress to other things besides the profits of the land; and as far 
as the right extended, the principle of the latent or qualified 
property of the landlord in the subject of distress accompanied it. 
Other legislation enabled him to sell the goods distrained in order 
to realize the amount of his rent, if the tenant proved refractory. 
In some states it is provided that, instead of making the distress 
himself, the landlord must procure a warrant from a magistrate or 
court, to be executed by an officer. But this regulation of the 
mode of exercising his right does not affect the nature of the 
right itself. 

It is common to call the right a lien, and yet it is not strictly 
such, for it does not attach to any specific article of property. The 
tenant, if a farmer, may in due course of business, sell produce or 
cattle or other things, and ifa merchant, he may in the same man- 
ner sell merchandise, and the sales if made in good faith will be 
valid, and the property sold will be free from the landlord’s right 
of distress if removed from the demised premises, and in most 
states, without such removal. But if the sale be made for the 
purpose of depriving the landlord of his right, he may by the En- 
glish statutes, and by the statutes of most states, follow the prop- 
erty within a reasonable time after its removal. 

Now if the landlord’s rights were a strict lien, no valid sales 
could be made at all. Still, being commonly called a lien, and 
being a peculiar right in the nature of alien, which is greatly re- 
lied on as an essential condition of all leases, and the subversion 
of which would work great injustice, and would in the end operate 
prejudicially to the interests both of the tenants and their credi- 
tors, by inducing landlords to require onerous conditions for their 
security, the Supreme Court of the United States, and most of the 
district and circuit courts, have regarded it as fairly to be classed 
as a lien within the true intent and meaning of the Bankrupt Act, 
and have allowed the landlord a priority over the general credi- 
tors to the extent of the goods subject to his right of distress. 

This right of the landlord has been regarded as peculiarly en- 
titled to priority, when by statute an execution creditor of the ten- 
ant is prohibited from removing the goods, until he has paid the 
landlord’s rent, or a reasonable amount (generally a year’s rent), 
which may have accrued. Thus in Longstreth v. Pennock, 20 
Wall. 575, the supreme court places special ee on this 
fact. 

In Mississippi, it is true, the landlord is obliged to sue out an at- 
tachment for the purpose of effecting a distress for rent, but when 
the attachment is sued out, his rights are the same in effect as 
those of thelandlord at common law. That they are founded on 
and grow out of those rights, is evident from the fact that he is 
not compelled to pursue his claim to judgment like other creditors. 
The attachment in his case is in the nature of an execution, or, 


we 
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more properly speaking, of a distress. He has the same right of 
priority over execution creditors, and the same right to prevent 
the removal of goods, and to follow goods clandestinely removed, 
which exists in England and most of the other states. It is true 
that the supreme court of this state ‘has held that the landlord's 
right is nota lien; and that a dona fide mortgage or sale by the 
tenant, will displace it. 

I do not think, however, that these decisions are sufficient to 
deprive the landlord in bankruptcy proceedings, of his just right 
of priority over the general creditors. They gave credit with the 
understanding that the landlord’s right was superior to theirs. He, 
therefore, has an equity to be preferred. With regard to them he 
stands in precisely the same position, and invested with the same 
rights, as if his common law right of distress remained. 

The decree of the district court is reversed, and a decree will be 
made declaring the right of the landlord to be preferred before 
the general creditors, upon the proceeds of all goods subject to 
his right of attachment at the time the proceedings in bankruptcy 
commenced, DECREE REVERSED 





Code Practice—Amendments changing Cause of 
Action. 


THE KANSAS PACIFIC RAILWAY COMPANY v. MAR- 
GARET SALMON, ADMINISTRATRIX. 


Supreme Court of Kansas, Fune 3, 1875. 
Hon. SAMUEL A. KINGMAN, Chief Justice. 


« _D. M. VALENTINE, 
“ _D. J. BREWER, 


} Associate Justices. 


This action was brought by Margaret Salmon, administratrix of the estate of Dan- 
iel Salmon, deceased, against the Kansas Pacific Railway Company, under section 422 
of the Kansas Code of Civil Procedure (Gen. Stat. 709), for damages resulting from the 
death of said Daniel Salmon, deceased, claimed to have been wrongfully caused by the 
said railway company. In the original petition it was alleged that Salmon was killed 
through the negligence of the railway while he was being transported by them as a 
passenger. But afterwards the petition was so amended as to make it allege that Sal- 
mon was killed through the negligence of the railway company while he was being 
transported by them as an employe of the company. //e/d, that the court below did 
not err in allowing said amendments to be made.* 


By the court, VALENTINE, J.—This is the second time that this ac- 
tion has been brought to this court. K. P. R. v. Salmon, 11 Kas. 83. 
The other time that it was here, it was reversed and sent back to 
the court below for a newtrial. On being returned to that court, 
the plaintiff below (Margaret Salmon), with leave of the court, 
but over the objections of the railway company, amended her pe- 
tition. This is the first ruling of the court below, now complained 
of aserror. Its claimed that such ruling was erroneous, because 
the amendments, as it is claimed, changed substantially the cause 
of action and defence. 

Section 139 of the code of civil procedure reads as follows: 
“The court before and after judgment in furtherance of justice, 
and on such terms as may be proper ; may amend any pleadings, 
process or proceeding, by adding or striking out the name of any 
party, or correcting a mistake in any other respect, or by insert- 
ing other allegations material to the case, or conform the plead- 
ings or proceedings to the facts proved, when such amendment 
does not change substantially the claim or defence, and when any 
Proceedings fail to conform in any respect to the provisions of 
this code, the court may permit the same to be made conformably 
thereto by amendments.””. Gen. Stat. 655. 

With the view that we have taken of the question now under 
consideration, we do not think that it is necessary for us to deter- 
mine whether the phrase, ‘‘ when such amendment does not change 
substantially the claim or defence,” applies to and qualifies all 
that precedes it, or whether it merely applies to, and qualifies the 
words, “or conform the pleading or proceedings to the facts 


*This is the official syllabus, prepared by Valentine, J., the other justices 
concurring. —Ep. C, L. J. : 





proved.” That it does one or the other seems to be evident, 
and yet which ever way we view it, we are led into serious diffi- 
culties. It is certain, however, as we think that under said sec- 
tion any pleading may be amended by correcting any mistake 
therein, or by inserting other allegations material to the case, when 
such amendment does not change substantially the claim or de- 
fence. 

The action under the original petition, was an action brought 
by Margaret Salmon, administratrix of the estate of Daniel Sal- 
mon, deceased, against the Kansas Pacific Railway Company, un- 
der section 422 of the Kansas code of civil procedure . 
(Gen. Stat. 709), for damages resulting from the death 
of said Daniel Salmon, deceased, said to have been 
wrongfully caused by said railway company, and the action is still 
prosecuted by the same plaintiff, in the same capacity against the 
same defendant, for wrongfully causing the death of the same 
person—the same death, at the time and place by the same means 
apd inthe same manner. The amendment is simply this: The 
original petition stated, that Salmon was killed by the railway 
company while being transported by the company as a passen- 
ger. The amended petition states that he was killed by the 
railway company while being transported by them, as an employe 
of the company. In all other respects the two petitions are alike, 
and as to the proof under the original petition, the plaintiff had 
the right to prove that the death of Salmon was caused by the 
railway company, through the negligence of any one or more of 
its servants, agents or officers, superior or inferior. Under the 
amended petition the plaintiff had to show that the death was 
caused by the railway company through the negligence of some 
one or more of its superior servants, agents or officers. Under 
‘tthe amended petition, if the death had been caused merely 
through the negligence of some fellow servant, some co-employe, 
then the plaintiff could not recover. Dow v. K. P. Rly. Co., 8 
Kas. 642; U. P. Rly. Co. v. Milliken, 8 Kas. 647 ; K. P. Rly. Co. 
v. Salmon, 11 Kas. 83. These are the only differences required 
in the proof. The amended petition simply restricts the plaintiff's 
right to recover, by making it necessary for her to show that the 
death was caused through the negligence of some superior officer, 
agent or servant of the company, instead of allowing her to show 
that the death was caused through the negligence of any officer, 
agent or servant of the company, superior or inferior, as the origi- 
nal petition did. But suppose the amended petition has made 
such a change that the negligence required to be proved under it, 
is the negligence of an entirely different set of officers, agents or 
servants, from that required by the original petition, and such 
change does not necessarily change the cause of action or defence. 
It is not the officers, agents or servants of the company that are 
sued, and it is not their negligence, as such, of which?the plaintiff 
complains, but it is the railway company that is sued, and it is ¢he 
negligence of the railway company (through its officers, agents or 
servants), of which the plaintiff complains. It can certainly make 
but very little difference whether the railway company was guilty 
of negligence through one set of employes, or through some other 
set, for if the company was guilty of negligence at all, it is liable 
for the same kind and character and amount of damages in one 
case as in the other, and in either case, it devolves upon the plain- 
tiff to show the negligence. The substantial question in the case 
is, whether the company was guilty of negligence at all, and this 
was sufficiently charged in either petition. 

But it is said that the contract under which a passenger is car- 
ried, differs widely from the contract under which an employe is car- 
ried, and therefore, that as the original petition alleged that Salmon 
was carried as a passenger, while the amended petition alleges that 
he was carried merely as an employe of the company, the cause 
of action must necessarily be so. In neither case would this ob- 
ligation of the railway company to carry Salmon safely, rest 
wholly, or even mainly upon the contract between the parties, but 
in each case it would rest principally upon the laws of the state, 
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But wherever it might rest, this action was not brought for any 
breach of contract. The action is not founded upon contracts at 
all. It is more in the nature of an action for damages resulting 
from a neglect on the part of the railway company to perform a 
duty imposed upon it by law. It is true the contract may be shown 
—indeed it must be shown—not for the purpose of recovering for 
a breach of the contract, however, but incidentally for the pur- 
pose of showing the status of the parties with’ relation to each 
other—of showing the legal obligation resting upon each with re- 
spectto the other, and of determining whether either has been 
guilty of negligence or wrong towards the other, and whether Sal- 
mon was a passenger or anemploye. The contract between him 
and the company, must thus be incidently shown merely for such 
purpose. 

The legal obligation resting upon railway companies to exercise 
care and diligence towards their employes, does not differ so very 
much from the legal obligation resting upon them to exercise care 
and diligence towards passengers, except in extent. It is the duty of 
a railway company towards both bassengers and employes to See 
that all officers, agents and servants of whatever grade, who have 
the power from the company to employ, retain or discharge other 
employes, or who have the power from the company to furnish 
implements, machinery or materials to the other employes for 
them to operate with, shall exercise reasonable care and diligence 
in furnishing a sufficient number of competent employes for the 
work to be done, and in furnishing a sufficient number and amount 
of proper implements, machinery and materials for the employes 
to operate with in accomplishing such work. And the company 
is liable to either passengers or employes for injury resulting to 
them from any want of care or diligence in these respects. Lan- 
ing v. N. Y. Etc., R. R. Co., 49 N. Y. 521; Flike v. Boston & Al- 
bany R. R. Co., 53 N. Y. 549. The latter case is very much 
like case at bar. These officers, agents or servants of the com- 
pany upon whom such powers are bestowed, are what we would 
designate as the higher or superior officers, agents and servants of 
the company, and these higher officers, agents and servants can 
not with any degree of propriety be termed fellow servants with 
the other employes, who do not possess any such extended pow- 
ers. Such higher officers, agents or servants, must be deemed in 
all cases, when they act within the scope of their authority, to act 
for their principal, and in place oftheir principal, and in fact to be 
the principal. 

We also think that it is the duty of a railway company, with 
reference to both passengers and employes, to exercise reasonable 
care and diligence in making sufficient regulations for the safe 
running of trains, so as to avoid danger from collisions, or from 
any other source. Shearman & Redfield on Neg., sec. 93, and 
cases there cited. And certainly the officers and agents or serv- 
ants of the company, in whom this high trust (of making such 
regulations) is reposed, cannot be deemed the mere fellow-servants 
of the subordinate employes of the company who have nothing 
to do with making such regulations, and have no choice but to 
obey them. The employes who make these regulations we would 
also designate as the higher or superior officers, agents, or servants 
of the company, and the company is also responsible for their 
negligence, even to other employes, when they act within the 
scope of their authority. Thus far the duty of the railway com- 
pany toward its passengers and employes is about the same; and 
here the similarity of duty probably ends. The duty towards 
employes here stops, while the duty towards passengers extends 
further. A railway company is not responsible to one employe 
for the negligence of another employe, where they are both en- 
gaged in the same common employment. But a railway company 
is always responsible to a passenger for the negligence of any 
employe. The grade of the employe within the particular employ- 
ment does not generally make much difference. If the employe 
performs the duties of one of the higher officers, agents or 
servants of which we have already spoken, the company is gen- 








erally responsible for his negligence, whatever may be his grade 
But if he is engaged in the same common employment with other 
employes, the company is generally not responsible for his negli- 
gence to the other employes, although he may be in fact the fore- 
man for that particular work. 

The main issue in the present case is whether the railway com- 
pany was guilty of negligence or not towards Salmon; and whether 
Salmon was a passenger or merely an employe is a question of 
fact, brought into the case merely for the purpose of showing the 
status of Salmon towards the company, and thereby of showing 
whether the things charged against the company amount to negli- 
gence or not, and, if they amount to negligence, its nature and 
character. The fact of Salmon being a passenger or an employe 
is not the cause of action, or the foundation for cause of action, 
The negligence of the company, whereby the injury occurred, may 
more properly be termed the foundation of the cause of action, 
The fact of Salmon being a passenger or an employe is simply 
one of the facts which enter into the description of the cause of 
action. It, of course, is a material fact. The allegation in the 
petition which sets it forth is a material allegation. But said sec- 
tion 139 of the code authorizes a pleading to be amended, “ by 
inserting other allegations material to the case.’’ Immaterial 
amendments need not be made at all, and every material amend- 
ment of a petition must of necessity change more or less the 
nature of the cause of action. But if the amendment does not 
change the cause of action, or the defence, from one thing to 
another, we think it may be made. That material amend- 
ments may be made when the amendments are merely of facts 
descriptive of the cause of action, and do not change the 
cause of action from one thing to another, we would refer 
to the following authorities: Prater v. Snead, 12 Kas. 447, 
449, and cases there cited; Spice v. Steinruck, 14 Ohio St., 213; 
Knapp v. Hartung, 73 Penn. St., 290. If the plaintiff should 
state a cause of action in a petition, and the defendant should 
take issue upon one of the facts only, stated therein, then, whether 
the plaintiff could so amend his petition as to abandon that fact 
and set up an entirely new and distinct fact, and thereby wholly 
change the issue, we are not called upon to decide, as sucha 
question is not in this case. In this case the defendant filed a 
general denial to the plaintiff's petition, denying every fact alleged 
by the plaintiff. 

Before passing from this subject, we would say that the power 
of trial courts to allow or refuse amendments to the pleadings 
rests, to some extent, within the sound judicial discretion of such 
courts, and that appellate courts will seldom reverse the rulings 
of the trial courts in such cases, unless such discretion has been 
abused. Therefore, a decision of an appellate ‘court, sustaining 
the ruling of atrial court, where the amendment has been refused, 
is but very little evidence that the appellate court would reverse 
the rulings of the trial court if the amendment had been allowed. 
[The learned judge then briefly disposed of several minor ques- 
tions in the case, and ordered that the judgment below be affirmed 
—all the justices concurring. | 
JUDGMENT AFFIRMED. 





Manslaughter — Fight with Fists — Stakeholder — 
Accessory before the Fact. 
THE QUEEN v, TAYLOR. 
English Court of Crown Cases Reserved,* April 24, 1875. 
A stakeholder who takes no part in the arrangement for a fight with fists, and is not 
present at the fight, and does nothing more than hold the money and pay it over to the 
winner, is not an accessory, before the fact, to the manslaughter of one of the combat- 


ants, who is mortally injured in the fight. 


Case stated by BRETT, J.: 





*For the constitution of this court, see anfe, p. 296. 
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William Taylor was tried before me at the Central Criminal 
Court, on the 8th of April, 1875, on a charge that he was an acces- 
sory, before the fact, to the manslaughter of one Dulgar by one 
Tubbs. It was proved that Tubbs and Dulgar had quarrelled, 
and had in consequence agreed to fight with their fists ; that in 
order to bind each other so to fight upon such quarrel, each 
put down a sum of £1, so that £2 might be paid to the winner ; 
that the money was deposited with the prisoner as stakeholder, 
and that he consented to hold it as such until after the fight, and 
then to pay it to the winner. The prisoner did not in any way, 
otherwise than by so consenting to hold and pay over the money, 
promote or encourage either the quarrel or the fight. . There was 
nothing then, or at any time before the fight, to lead any one to 
suppose, and the-prisoner did not suppose, that the fight would en- 
danger the life of either of the combatants. Tubbs and Dulgar 
fought on the 1st of February, 1875. The prisoner was not present 
at the fight. The fight was a fair fight, in which the men used only 
their fists. Until near the close there was no danger of death to 
either of them, and no reason to apprehend such danger. Towards 
the end Dulgar was advised to yield, but refused, and continued to 
fight. At last he yielded, and acknowledged that he was beaten. 
If Dulgar had not so continued to fight he would not have died, or 
have been in danger of dying. By so continuing to fight, and 
thereby receiving further injuries from Tubbs, Dulgar became ex- 
hausted, and afterwards, in consequence, died. Tubbs was tried 
before me, and pleaded guilty to a charge of manslaughter, and was 
sentenced. After the fight the prisoner, on being told that Tubbs 
had won the fight, but without being told or knowing of Dulgar’s 
danger, paid the £2 to Tubbs. 

I directed the jury, for the purpose of the day, that if the prisoner 
held the money for the purpose of handing it to the winner of the 
proposed fight, he was by that alone, in point of law, an accessory 
before the fact to the breach of the peace which subsequently took 
place; and, inasmuch as that breach of the peace ended in man- 
slaughter, he was an accessory, before the fact, to that man- 
slaughter. The jury thereupon found the prisoner guilty. I respited 
the sentence. 

I desire the opinion of the Court of Criminal Appeal, whether 
such direction was correct in point of law, and whether, upon such 
direction and facts, the prisoner could be properly convicted of 
the crime of being an accessory, before the fact, of the crime of 
manslaughter. 

If the court should be of opinion that the prisoner was properly 
convicted on such direction and facts, the conviction is to stand, if 
otherwise, the conviction is to be quashed. 

No counsel appeared for the prisoner. 

Poland, for the prosecution.—The prisoner was a party to the 
illegal act which caused the death. [Mellor, J.—In Hale, P. C. 
347, 450, 616, it is said that in manslaughter there can be no ac- 
cessories before the fact, for the offence is sudden, and unpremedi- 
tated.| The prisoner was a party to the fight, and by acting as 
stakeholder abetted the combatants in their agreement to fight. 
In Reg. v. Gaylor, 1 Dearsl. & B. 288, 5 W. R. C. L. Dig. 172, A. 
procured a drug and gave it to B., with her assent, in order that 
she might take it to procure abortion. B., who believed herself to 
be pregnant (not in fact being so) took the drug and died from its 
effects. A conviction for manslaughter against A. was upheld. 
[Mellor, J.— There the prisoner, by giving the drug, took part in 
the act which directly caused the death. ] 


Cocksurn, C. J.— The prisoner is indicted as accessory, before 
he fact, to the manslaughter of one Dulgar, who was killed in a 
prize fight. He was not present at the fight, and all that he did 
was to hold the stakes until after the fight was over, and then hand 
them overto the winner. It appears to me that on such an indict- 
ment as this, the prisoner can not properly be convicted, unless 
there was an active proceeding of some kind on his part by way 
of encouragement of the fight or incitement to it, Here the pris- 







































































oner was merely passive; and even if his holding the stakes was 
to some extent an essential preliminary to the fight, he did nothing 
by active interference or participation in it, which could make him 
an accessory, before the fact, to its consequences. 

BRAMWELL, B.—I do not think the conviction can be supported 
unless the prisoner abetted the fight in swme way. ‘“ Abetting,”’ I 
understand to mean giving some assistance. The prisoner did 
nothing which enabled or assisted the fight. 

MELLOR, J.— There is an entire absence of any evidence that 
the prisoner engaged these men to fight; on the contrary, it ap- 
pears that they engaged each other, and possibly they would have 
fought even if they could not have got any one to hold the stakes. 
All that the prisoner did was to hold the money, after they told him 
that they had agreed to fight. I think the conviction must be 
quashed. 

BRETT, J., and PoLLock, B., concurred. 

CONVICTION QUASHED. 

Attorney for the prosecution, Zhe Solicitor to the Treasury. 





Removal of Causes — Alienage — Foreign Corpora- 
tions. 


JAMES E. TERRY v. THE IMPERIAL FIRE INSURANCE 
COMPANY OF LONDON. 


United States Circuit Court, District of Kansas, April 13, 1875. 
Before Hon. John F. DILLon, Circuit Judge. 


The members of a foreign corporation are conclusively presumed to be aliens ; and a 
foreign corporation is an alien within the meaning of the constitution of the United 
States and the judiciary act. It follows that if such a corporation is sued in a state 
court, it is entitled to have the cause removed tothe federal circuit court, under the r2th 
section of the judiciary act. 


Thacher and Stephens, for plaintiff; Nevison and Alford for de- 
fendant. 


DILLon, J.—The plaintiff, Jas. E. Terry, commenced his suit in 
the District Court of Douglas County, against said defendant, 
the Imperial Fire Insurance Company, to recover a loss by fire 
upon a policy of insurance issued by that company. The de- 
fendant, on entering its appearance, filed a petition for a removal 
of the case to this court under the provisions of the 12th section 
of the judiciary act of 1789, claiming that it is an alien; on that 
petition the case was sent to this court. 

Now the plaintiff files his motion to remand the case to the 
state court. 

The Imperial Fire Insurance Company of London is a corpo- 
rate body organized under and by virtue of the laws of Great 
Britain. The only question presented to this court for determina- 
tion is, whether or not the defendant is an alien within the mean- 
ing of the constitution and the judiciary act. 

It is a question of no littke moment, and one upon which there 
appear to be no reported cases directly in point. Its solution, 
however, is not difficult in the light of the several decisions of the 
supreme court establishing the right of corporate bodies of other 
states to litigate in the federal courts as if citizens of such other 
states. Perhaps there is no one subject in the litigation of the 
highest court of the land which has given rise to so much contro- 
versy, and which has brought out so many able and fearless ex- 
pressions of opinion from the bench and the profession, as the 
question whether or not corporations come within the jurisdic- 
tional rights given to citizens of different states to sue and be sued 
in the United States courts. But however interesting that discus- 
sion may be to the legal student, or however weighty may be the 
arguments and reasons urged against the conclusion to which the 
federal courts have arrived, it may now be regarded as no longer 
an open question, and we are bound by the maxim, s/are decisis 
et non guicta movere, The reasoning upon which those decisions 
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rest applies with equal force to the question involved in this case, 
and is decisive of it. It has been repeatedly decided that a body 
corporate, organized under the laws of a state, is to be treated as 
a citizen of that state, so far as the question of jurisdiction of this 
court is concerned. 

In other words, when a corporation is created by the laws of a 
state, the legal presumption is, that its members are citizens of 
that state ; and a suit by or against a corporation in its corporate 
name must be conclusively presumed to be a suit by or against 
citizens of the state which created the corporate body. The 
Louisville, Cincinnati and Charleston Railroad Company v. Let- 
son, 2 How. 497; Marshall v. The Baltimore and Ohio Railroad 
Co., 16 How. 314; The Covington Drawbridge Co. v. Shepherd, 
20 How. 232; Ohio and Mississippi Railroad Co. v. Wheeler, 1 
Black, 286; Railway Co. v. Whitton, 13 Wall. 270. 

If, then, it is conclusively presumed that the members of a cor- 
poration created by the laws of a state of this Union are citizens 
of that state, a Zriori, it follows that the members of a corpora- 
tion created within the sovereignty of Great Britain and under the 
laws of that country are presumed to be citizens or subjects of 
that kingdom. In the case of The Bank of Augusta v. Earle, 13 
Pet. 585, it was decided that a corporation can have no legal ex- 
istence out of the boundaries of the sovereignty by which it is 
created. It exists only by force of the law. It must dwell in the 
place of its creation, and can not migrate to another sovereignty ; 
yet it does not follow that its existence will not be recognized in 
other places, or that it may not have the power of contracting in 
other states under the comity between states and nations. 
On the contrary, that power is therein distinctly affirmed. In the 
case of The Bank of the United States v. Devaux, 5 Cranch, 61, 
Chief Justice Marshall, speaking of the apprehension of suitors 
as to the local influence of the state courts, classes aliens and citi- 
zens together as coming within the rule, and says, “ Aliens or citi- 
zens of different states are not less susceptible of these apprehen- 
sions, nor can they be supposed to be less the objects of consti- 
tutional provisions because they are allowed to sue by a corporate 
name. That name, indeed, can not be an alien or a citizen, but 
the persons whom it represents may be the one or the other.” 
* * * ‘* Substantially and essentially the parties in such 
a case, when the members of the corporation are aliens or citizens 
of a different state from the opposite party, come within the spirit 
and terms of the jurisdiction conferred by the constitution on the 
national tribunals.” Although that case has been modified by 
late decisions on other points, the rule therein established, class- 
ing aliens of foreign corporations with citizens of domestic corpo- 
rations, has yet to be questioned. In the Louisville Railroad Co. 
v. Letson, the court, after speaking of the case in 5 Cushing, say: 
‘Let it then be admitted for the purpose of this branch of the 
argument, that jurisdiction attaches in cases of corporations in 
consequence of the citizenship of their members, and ‘hat foreign 
corporations may sue when the members are aliens ; does it neces- 
sarily follow, because the citizenship and residence of the mem- 
bers give jurisdiction in a suit at the instance of a plaintiff of an- 
other state, that all of the corporators must be citizens of the state 
in which the suit is brought?’’ And the court then holds that 
the members of the corporation must be presumed to be citizens 
of the state in which the corporation was created and domiciled. 

The court rest their decision upon this broad ground, and say: 
“A corporation created by, and doing business in a particular 
state, is to be deemed, to all intents and purposes, as a person, al- 
though an artificial person, an inhabitant of the same state for 
the purpose of its incorporation, capable of being treated as a 
citizen of that state as much as a natural person.” 

Resting upon the analogy of these decisions, we hold in this 
case that the members of this insurance company, defendant, 
must be presumed to be subjects of Great Britain, and as such, 


entitled to bring their case to this court. 
MOTION TO REMAND OVERRULED, 





Foreign Selections. 


CONDITIONS ENDORSED ON RAILWAY TICKETS.—In the 
recent case of Henderson v. Stevenson, the House of Lords 
have decided a point which is not new in principle, but is 
of great practical importance to all railway passengers. The 
plaintiff sued the defendants, who were owners of steamers run- 
ning between Dublin and Silloth, for the loss of his luggage, caused 
by the wreck of the steamer in which he was carried as their pas- 
senger. They replied that on the back of his ticket were printed 
the words, ‘‘ This ticket is issued on the condition that the company 
incur no liability whatever in respect’ of loss, injury, or delay, to 
the passenger, or to his or her luggage, whether arising from the 
act, neglect, or default of the company or their servants, or other- 
wise. It is also issued subject to all the conditions and arrange- 
ments published by the company.” The Court of Session, where 
the action was brought, determined that he was not bound by this 
condition, and the House of Lords have affirmed that decision, 
The nearest case to the present is, perhaps, The York and New- 
castle Railway Company v. Crisp (2 W. R. 428), where the plain- 
tiff was held to be bound by a condition printed on the back of the 
ticket; but there the essential difference existed that there was on 
the face of the ticket an express reference to the conditions on the 
back, and a statement that the ticket was issued subject to them; 
the absence of any such reference was insisted on by the learned 
lords in the present case. In Van Toll v. South Eastern Railway 
Company (10 W. R. 578), again, the conditions were printed on 
the back, but the contract was not for conveyance, but was of an 
altogether special kind, and the court, having power to draw in- 
ferences of fact, came to the conclusion that the plaintiff had 
known and accepted the conditions. On the other hand, in the 
old cases before the Carriers’ Act, it was always held that the 
special notice limiting the carrier’s common law liability must be 
actually brought to the knowledge of the sender. Kerr v. Willan, 
6M. & S. 150). And similarly in the recent case of Lewis v. Mc- 
Kee (17 W. R. 325, L. R. 4 Ex. 58), where the bill of lading had 
indorsed on it a special condition precluding recourse to the in- 
dorser, it was held that the master was not bound by the indorse- 
ment which he had not seen, and to which his attention had not 
not been drawn. The point is of great importance to travellers 
and consignors, who, if they have strong sight, will constantly 
find printed in small characters, on the back of the ticket which is 
handed to them by the railway company, either the text of some 
condition, or more probably, a reference to some volume where 
the text of numerous and stringent conditions is printed by which 
conditions the railway company hold them to be bound. How 
far it may be desirable to subject the liberty of contract to statu- 
tory rules is a question deserving careful consideration ; but no 
one can doubt the propriety of holding that if a man is to be sub- 
jected to extraordinary conditions, depriving him of the rights 
which would at common law attach to an open contract of the kind 
he knows himself to be entering into, he should have fair warning 
of the fact, and that a company which puts such conditions where 
they are practically invisible and unknown, must be taken to have 
made a contract free from any such conditions. 

A suggestion is made by some of the learned lords which raises 
a curious question. The suggestion is that the contract is made 
independently of, and antecedently to the issuing of the ticket, 
and that it cannot be varied by what is on the ticket ; the effect of 
which would be that any special terms must be effectually noted 
before the issue of the ticket. The ticket, however, has been com- 
monly treated, not indeed as creating a contract between the pas- 
senger and the company, but as being, in a certain sense, a 
memorandum of its terms agreed upon between the parties. It is 
in truth very difficult to say what its exact function is. It is clear 
that it does not contain the whole terms of the contract. The 
passenger commonly regards it as nothing but a receipt or a pass; 
and it may be doubted whether a passenger ticket (which stands 
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on a very different footing from a consignment note) ought to be 
regarded as anything else. But still the question remains, What, 
in respect of himself and his luggage, is the contract which a pas- 
senger enters into with the company, and where are its terms to 
be found? We doubt whether the question between railway com- 
panies and their passengers will éver be satisfactorily settled with- 
out the aid of some statute, either defining what shall be in all 
cases the rights and liabilities of the parties incidental to the con- 
tract of conveyance, or allowing the companies to take advantage 
of special terms under conditions and restrictions similar to those 
contained in the Railway and Canal Traffic Act. It has a plausi- 
ble sound to say that the public at large are not forlorn persons 
needing special protection, and that if a company imposes op- 
pressive terms, some other company will at once be found, with 
several millions of capital, to offer better ones. But, practically 
speaking, this is all contrary to the fact; and we believe that it 
would be for the interest of both parties that their relations should 
be put by statute on some definite and well ascertained footing.— 
| The Solicitors’ Fournadl. 


CONTRACTS WITH CARRIERS—STIPULATION ON FACE OF Pas- 
SENGER'S TICKET.—The law is_evidently drifting into a hopeless 
state in regard to contracts limiting the original liabilities of car- 
riers. Within the last ten days the House of Lords and the Court 
of Exchequer have each done their best to make it plain and in- 
telligible, but the result is by no means such as might fairly have 
been expected. Points innumerable are still left undecided, and 
at any moment half-a-dozen cases may spring up requiring ap- 
peals to the highest tribunals. We do not yet know whether pre- 
cisely the same measure is to.be dealt out to railway companies 
as to steamship companies; whether, under any circumstances, a 
passenger would be held bound by a condition not actually 
signed, or not expressly assented to, by him; whether a carrier 
can better his position by increasing the size of the type in which 
he prints his conditions of carriage, or by placing the same on 
the face instead of on the back of any ticket, voucher, or other 
like‘document ; and whether any distinction can be drawn be- 
tween negligence and gross negligence. 

Probably many persons, and railway traffic managers among 
them, were somewhat astonished by the judgment of the Court of 
Queen’s Bench, in Zunz v. The Southeastern Railway Company, 
38 Law J. Rep. (N. S.), Q. B. 209. There the plaintiff registered 
his baggage from London to Paris. On the passenger ticket 
given to him at the time of paying the fare, was printed a state- 
ment to the effect that the company would not be liable for loss 
of baggage, except when the passenger was in the train or boat 
of the company, and then only to the value of 57. The plaintiff's 
baggage was lost between Calais and Paris. The court held that 
the Railway and Canal Traffic Act in no way applied to the case, 
which therefore had to be decided upon general principles. The 
Lord Chief Justice said: ‘‘ The special contract is set out on the 
face of the ticket; and however hard it may seem to hold that a 
passenger is bound by words printed upon a ticket in small let- 
ters, and which, in the hurry of the last moment at a railway sta- 
tion, he has no opportunity of making himself acquainted with, 
there is no doubt that it has been settled by decided authorities 
that he must be presumed to know the contents of the ticket and 
to be bound by such contents.’ In Kent v. The Midland Rail- 
way Company, decided last November, 44 Law J. Rep. (N. s.), Q. 
B. 18, the plaintiff took a through ticket from Bath to Chester, 
and on the back of the ticket was printed in small letters a state- 
ment that the ticket was issued subject to the conditions in the 
time tables and bills. In the booking offices and on the time- 
tables were notices that the company did not hold itself respon 
sible for any delay, detention, or other loss or injury whatsoever 
arising off its line, or from the acts or defaults of other parties. 
The court thought that the company had not proved that the miss- 
ing baggage had been lost of their dine, It therefore became 





unnecessary to determine whether the plaintiff was bound by the 
condition on the back of his ticket, and the court expressly refused 
to give any opinion on the point. 

The case of Henderson and Others v. Stevenson, on June 1, 
was heard on appeal from the second division of the Court of 
Sessions in Scotland. The action was brought by Lieutenant 
Stevenson, of the 18th Royal Irish Regiment, against the appel- 
lants, who were shipowners at Belfast and Ardrossan, to recover 
damages for loss sustained by him through the wreck of the ap- 
pellants’ steamer the Countess of Eglinton, which ran between 
Dublin and Silloth. The respondent was a passenger in that 
steamer at the time of the wreck, and he alleged that he sustained 
loss by that occurrence, consisting in the first place of certain 
necessary disbursements, and in the next place of the value of 
his personal luggage, which was lost in the wreck, The defence 
to the action was twofold. In the first place it was pleaded that 
the occurrence was not due to any fault on the part of the appel- 
lants or their servants; and in the second place the defence was 


‘founded upon the terms of certain conditions alleged to have 


been printed on the back of the ticket under which the respond- 
ent travelled, one of which was to the following effect: ‘ This 
ticket is issued on the conditions that the company incur-no lia- 
bility whatever in respect of loss, injury, or delay to the passen- 
ger or to his or her luggage, whether arising from the act, neglect, 
or default of the company or their servants, or otherwise. It is 
also issued subject to all the conditions and arrangements pub- 
lished by the company.” The court below unanimously deter- 
mined the first point as to the negligence of the company in 
favor of the respondent; and by a majority they determined the 
second point, with regard to the condition on the back of the 
ticket, also in his favor. The House of Lords naturally refused 
to disturb the finding of the court below on the first point. On 
the second point, with which alone we are now concerned, the 
law lords propounded the following doctrines: 1. The usual 
ticket issued for fares on railways and steamboats does not Jer se 
constitute the contract between the carrier and the passenger. 2. 
The contract of carriage is complete upon payment of the fare by 
the passenger and receipt of the same by the carrier. 3. The 
ticket is a mere voucher or receipt for the money paid. 4. Con- 
ditions, whereby carriers seek to secure themselves against the 
consequences of their own negligence, must be most strictly con- 
strued against them. 5. The assent of the passenger thereto must 
be clearly established. At first sight these dicta seem broad and 
plain, but they really cover very little ground. It is not even 
possible to affirm from them, with absolute certainty, whether the. 
House of Lords approved the decision in Zunz v. The Southeast- 
ern Railway Company. Indeed they do not at all touch the ques- 
tion how far a railway or ship company can tie down a passenger 
by conditions signed by or expressly assented to by the passenger. 
Of course, so far as railway companies are concerned, section 7 
of the Railway and Canal Traffic Act binds railway companies 
as to defaults of the receiving company. But even as to railway 
companies, many difficult questions of a similar character to those 
in Zunz v. The Southeastern Railway Company, and Kent v. The 
Midland Railway Company, upon which the statute has ro bear- 
ing, may require solution. 

But steamship companies, not being bound by any statutory 
provisions of a like nature to those of the Railway and Canal 
Traffic Act, provoke yet more disputation. . The decision in Hen- 
derson v. Stevenson really teaches nothing as to the position of a 
steamship company, which takes the precaution of securing the 
passenger's signature, or other express assent, to some condition 
for the carriage of baggage. In the case before the Court of Ex- 
chequer on June 6, Thompson v. The Royal Mail Steam Packet 
Company, the action was brought to recover damages for the loss 
of a passenger's box. The plaintiff was a passenger from South- 
ampton to Colon in the defendants’ steamship Elbe, One of the 
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conditions printed on the face of the ticket, which the plaintiff 
signed, was that the company would not be answerable for loss, 
damage, or detention of baggage, under any circumstances. An- 
other further condition was that the company should be at liberty 
to land any passenger suffering from any infectious disease. The 
box in question was placed in the hold and labelled ‘ Colon.” 
Some days after the Elbe sailed, the plaintiff was taken ill with 
typhoid fever, and was landed at Kingston, Jamaica, insensible. 
His box was also landed on the wharf by the defendants, but the 
plaintiff never heard or saw anything of it afterwards. 

Now it is manifestly impossible to discover from Henderson v. 
Stevenson, what the House of Lords would say to such a case as 
this. The Court of Exchequer gave judgment for the defendant 
company. The Lord Chief Baron displayed some reluctance in 
giving his decision ; but Baron Bramwell seized with avidity the 
occasion to express his opinion in favor of the power of carrying 
companies to‘bind passengers and consignors by conditions re- 
stricting, or even removing, responsibility for the carrier's default. 
The learned baron bases his doctrine upon the grand principle of 
freedom of contract, abhorring legislative and judicial protection 
of rational beings. The principle is sound enough; and a protest 
against the modern tendency of treating whole masses of human- 
ity as a pack of children, is most welcome. But we live in an 
age when carriage by land and by sea is virtually a monopoly. 
It is idle to tell a man who wants to go from London to York that 
he need not travel by the Great Northern Railway Company un- 
less he likes. There is no other way in which he can accomplish 
his object ; and, subject to statutory enactments, he must obey the 
company as his lord and master, not attempt to make proposi- 
tions which the company will reject with derision. Nor is there 
any practical difference with regard to carriage by sea. A man 
who wishes to go to New York has the choice of about four lines 
of steamers. The managers of these great enterprises are shrewd 
enough not to persist in any attempt to cut each other down by 
competition in fares and conditions. If the traveller objects to 
the contract as to baggage offered to him by the Cunard, White 
Star, Inman, or German lines as unreasonable and one-sided, the 
alternative open to him is simply to stop in England. On the 
whole, the companies act with great liberality, and the general 
public is much indebted to them. But it is the particular hard- 
ship which the individual feels. A., who has lost his clothes, finds 
no consolation in the thought that B. has had extraordinarily 
good dinners on the voyage at a very low figure. The notion of 
sacrificing a finite number of persons for the infinite good of the 
body politic has been generally repudiated in this country ; and 
ithas never been deemed just to set off public benefits against 
private wrongs. Whatever may be the ultimate decisions given 
on the points to which we have alluded, the House of Lords may 
be trusted not to forget that it isessential to a contract that the 
parties should approach each other with something like equality 
of power. Where there is no option there is no bargain.—[ The 
Law Fournal. 


THE USE OF PHOTOGRAPHS AS PROOF OF IDENTITY IN CRIM- 
INAL CaSEs.—Upon the trial of a prisoner at the last Middlesex 
Sessions, before the assistant judge, the indictment contained an 
allegation of a previous conviction for felony, and in support of 
that allegation, evidence was received of a photograph taken, as 
it was alleged, of the prisoner whilst undergoing his previous sent- 
ence. As the report states: ‘‘ This photograph was submitted to 
the jury, but as it represented him without moustaches, which he 
now had, they had considerable doubt as to his identity, but when 
the foreman asked the prisoner to stand facing them, they were 
satisfied, and they immediately returned a verdict that he was the 
same man.” The admission of a photograph under such circum- 
stances, certainly appears to be a novelty, and one which may lead 
to serious and untoward consequences. It is certainly a new class 
of evidence, and one, the admission of which deserves very ma- 





ture consideration. We know that it is every day practice at nis? 
prius to use in evidence photographs of houses, lands, railways, 
etc., for the purpose of illustrating the localities, or the events 
prominent in the cases ; but they are used for the purpose alone of 
producing fac similes of things about which there is no dispute, or 
other words, to produce occular demonstration of that which could 
only be otherwise inefficiently described. If, indeed, there 


sHould be any question as to whether or not the thing photo- * 


graphed is the thing in actual dispute,the photograph would be 
discarded until the proot of identity is established. A photograph 
is never admitted in evidence to prove the existence of a disputed 
fact. It is, indeed, used to refresh the memory of a witness who 
may be speaking to such disputed fact, but of itself it is never ad- 
mitted as proof in such a case. 

In the instance now under consideration, the photograph was 
said to be like the prisoner, but that only proved, even if shown 
to have been taken correctly, that it was like the person who was 
intended to be represented by it, but it in no way proved that the 
prisoner was that person, unless, indeed, it was to be assumed that 
there are not two persons alike. It may indeed be said that it is 
common evidence, which is every day receivable, that a witness 
speaks to the identity of a party by saying he was like the ac- 
cused, but that evidence really goes for nothing, unless there are 
facts which connected the accused with the charge. To say that 
a man is the guilty party, merely because he is like a person who 
may have committed the offence, is giving no evidence upon 
which a jury can be justified upon acting. A photograph of an 
individual may indeed be used to refresh the recollection of a wit- 
ness as to a party’s identity, but it is conceived it never can be ad- 
mitted as primary evidence of identity. If admissible, it could 
only be so by showing that it was only taken of the party it pur- 
ports to represent; but taken, it would be necessary to show who 
that party was, andif that be shown, the photograph becomes use- 
less for any purpose of identity, since the identity is proved by 
positive testimony. 

But suppose, for the sake of argument, it is admitted that the. 
photograph is evidence of identity, it must be open to an accused 
to answer this evidence by the production of a counteracting pho- 
tograph—of one, say, taken just before or just after his imprison- 
ment for the previous offence ; andin such case the jury would be 
required to determine upon conflicting photographs. 

The question really is this: Can photographs, where the facts 
they are intended to illustrate are in issue, be submitted to a jury 
as evidence of those facts, or must they be confined alone to mere 
matters to be used to refresh the recollection of witnesses? The 
growing use of photographs renders the question a most import- 
ant one, especially in criminal cases where a previous conviction is 
charged, for if they can be submitted to a jury as primary evi- 
dence, then upon a witness hesitating in his proof of identity, a 
photograph may be put in for the purpose of supplying the defi- 
ciency. We trust this question will soon come under the consid- 
eration of the court for crown cases reserved.—[ The Law Times. 


|Upon the admission of photographs as evidence of identity, 
see Udderzook’s case, 1 CENT. L. J. 352. In other cases, see I 
CenrT. L. J. 96, 159.] 





—THE NEw YorK REPORTS.—We are requesied to state that the item in 
the ‘‘ Legal News and Notes” in our issue of July 2d, p. 436, with regard to 
the price of the Reports of the New York Court of Apppeals, is liable to lead 
to a misunderstanding, if not explained. By an act of the legislature of New 
York, those reports are furuished to the profession in that state at a cost of 
one dollars and ten cents per bound volume ; but outside of New York. the 
publishers are at liberty to charge any price for them they see fit, and they 
sell them to the trade in other states at $2 50 per volume and freight ; so that 
they are retailed outside of New York at $3 00 per volume. We are induced 
to make this explanation by the fact that since the publication of the state- 
ment referred to, the publishers of this Journal have been called upon to explain 
by several parties to whom they had sold these reports at $3 oo per volume, 
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Correspondence. 
OUR ‘‘ HOBBY'’—SOMETHING MORE ABOUT “ HORTENSIUS.”’ 
Saco, MAINE, July 6, 1875. 

Epirors CENTRAL LAw JOURNAL — GENTLEMEN:— As your 
pending libel suit in New York,—where jurisdiction is claimed 
without finding person or property in that state—is your ‘‘ hobby” 
(as you say in your issue of 2d inst.), I think you will pardon me 
for calling your attention to two other passages besides that upon 
the 130th page (relative to the title) cited by you, from the work 
of Mr. Forsyth, which is too good a book intrinsically to have 
need of recourse to stratagem to sell an edition of it. On page 
295, the author commences chapter VIII, on ‘‘ Advocacy in Eng- 
land,” with these words: “As the object of this work is of to 
write a history of the bar, but merely to consider the office and 
functions of a lawyer in his capacity of an advocate,” etc., etc. 
But the present American Judblishers have chosen to entitle it as a 
“History of Lawyers,” which the au¢hor thus expressly declares 
itis not!!! 

The date is omitted from the preface — the only one appearing 
being that of the current year, upon the title page —and there- 
fore the only possible presumption would be that the body of the 
work relates, in its use of the present tense, or in dating back to a 
specified anterior term of years, to the year of grace 1875 as the 
terminus a quo. But, if we assume this, then the paragragh end- 
ing upon the fifth line from the bottom of page 218 is grossly in- 
correct, where it says: ‘‘ To the disgrace of England the ‘ wager 
of battle,’ as I shall have occasion in the next chapter more par- 
ticularly to mention, might have been demanded in a court of 
law not more than thirty years ago.” 

Certainly no such method of determining a litigated issue was 
demandable in an English court of law so recently as 7845, 
though it might have been about thirty years before Mr. Forsyth 
wrote ‘“‘ Hortensius.” 

The wager of battle was abolished in 1818, by act of Geo. III, 
c. 46, in consequence of -its being claimed by Abraham Thornton 
when appealed by the brother of Mary Ashford for murder of the 
girl, May 27, 1817. 

The case was tried in August, 1817, and the appeal is reported 
1 Barn. & Ald. 405. 

My copy is Estes & Lauriat’s edition. 

Yours very respectfully, —_.. ——.. 


NEGOTIABLE PAPER—SIGNATURE OBTAINED BY FRAUD—SHIRTS V. 
OVERJOHN. 
PLATTSBURG, MoO., July 12, 1875. 

Epirors CENTRAL Law JOoURNAL— GENTLEMEN :—Your cor- 
respondent at Gallatin, Mo., as well as your valuable journal, 
has laid the profession under many obligations in publishing and 
criticising the decision of Shirts v. Overjohn, in your last number . 
but while a hasty reading of the decision would be apt to leave 
the conclusion at which you'seem to have arrived, to-wit., that it 
overrules the former decisions of our supreme court, its effect is, 
I think, rather to affirm than disapprove them. True, the judge 
delivering the opinion dissents from ‘some observations which 
seem to reject the qualification of negligence,” in the case of 
Briggs v. Ewart, 51 Mo. 245; but the cases are very different, and 
the principle laid down in each, with the exception, perhaps, of 
some observations which may be regarded as dicta, seem to har- 
monize. I understand the rule as laid down in the case of Briggs 
v. Ewart, etc., to be that the party signing a note must either have 
known it was a note, or negligently signed without knowing what 
itwas. In either case he is bound, and this upon the principle 
that the mind must act freely and intelligently in making a con- 
tract, and ‘‘ a party must suffer the consequences of his own neg- 
ligence.” It is an axiom that no one can be made a party toa 
contract without his own consent; the only exception I under- 
Stand is in the case of commercial paper, when a party is guilty 





of negligence, and therefore estopped from making some one 
else suffer the consequences of such negligence. 

In this case of Shirts v. Overjohn, the defendant Anew, when 
he endorsed the credit on the back of the note, and before it 
passed into the hands of the plaintiff, that it was a mote. Jt then 
became his contract. There was “no constraint, artifice or fraud 
whatever on the part of England.” ‘‘On the defendants own 
testimony the plaintiff was entitled to a verdict as a matter of 


jaw.” If in error as to the effect of this decision, of course I 


would like to be corrected. Very respectfully, 
J. M. Lowe. 








A Bird’s-Eye View of the Court and Counsel in 
the Tilton-Beecher Case. 


XII. 


In charging the jury, the judge commenced by referring to, and 
citing from a charge made by him in the 13 Abbott's R., p. 343, as 
helping the jury to a proper estimate of their position, and to the 
effect that it was their duty to accept fully, and without a shade of 
mental reservation, the rules of law as stated. 

The learned judge referred generally to the real charge in the 
case, defined circumstantial and presumptive evidence, the proofs 
against the defendant, the letter of contrition. Upon this letter 
the court observed: 

A question of fact in dispute as to this paper deserves yourattention. Mr, 
Moulton says that it was dictated sentence by sentence, and that it was read 
over. Mr. Beecher denies that dictation and that reading. 

As to the degree of credit to which these witnesses, thus in conflict, may 
be relatively entitled, you are to remember that they speak of what occurred 
ata time of great excitement. They may not have been equally affected, but 
while the one was pouring out his thoughts in the agony of self-depreciation, 
the other may well have been moved in sympathy. The law has tender con- 
sideration for an infirmity of memory thus inherited: the witmess is not ex- 
pected to speak of events with clearness and certainty. 


He explained as to implied admissions of guilt, and as to how 
the defendant’s silence must be construed. 

As to a solution of the mystery, the court charged as follows: 

If the wrong was the adultery, the solution of what followed is easy. 

But if the wrongs or offences, actual or imputed, were of the other charac-. 
ter stated, then a just apprehension of the relation between the defendant's 
state of mind and his conduct involves several considerations, What was his 
personal estimate of his relation to the church, to the werld, to literature, and 
of the reputation he should leave behind him ?—what his conception of the 
nature and gravity of the charge of impure solicitations, of alienating a 
woman's love from her husband, and of the effect of such accusations if pub- 
licly made ?—what his notion of the extent to which Mr. Tilton had been 
injured as a journalist, in his family, and as to their means of subsistence ? 

The learned counsel claims that upon the evidence Mr. Beecher had no 
occasion for grief, as his advice that Mrs. Tilton should separate from her 
husband was not followed, or as to Mr. Bowen's action, as that was not influ- 
enced by Mr. Beecher. You will consider the evidence and that view. But 
did the defendant, under a misapprehension, believe that he had been instru- 
mental in inflicting those injuries upon the plaintiff, and what, if any, effect 
had that upon his conduct? 

I make these suggestions that you may give them such consideration as 
you think they deserve. ss 

The following comprise most of the requests to charge which 
were thought pertinent, and also the remarks upon them by the 
learned Judge, with his disposition of the same : 

The plaintiff can not recover unless the jury are satisfied, by affirmative evi- 
dence, that the defendant actually had sexual intercourse with the plaintiff's 
wife. 

“That is so.” 

The jury must find for the plaintiff unless convinced, by the proofs, of the 
actual adultery beyond all reasonable doubt. 

“I decline to modify the charge in that respect.” 

The charge of adultery is one that not merely involves a pecuniary claim 
against the defendant, but criminates the plaintiff's wife, and tends to disgrace 
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her children, and threatens the marriage relation itself; and it is proper for 
the jury to consider these ordinary and natural consequences of a conviction, 
in scrutinizing the evidence, and exacting adequate proof to establish an ac- 
cusation involving such grave, permanent, and remediless consequences to 
others, 

Rejected. 

If, on weighing the evidence on both sides, there remains in the mind of 
the jury, doubt or perplexity as to the actual adultery, they must find for the 
defendant. 

Accepted. 


None of the letters and writings of Mrs Tilton put in evidence, upon their 
face, as matter of law, import a confession of adultery or sexual indelicacy, or 
furnish any proof of either by themselves. 

‘*Of course that is so.” 

Where a party has destroyed a paper material to his case, and the contents 
of the paper are disputed, the presumption arises that if it had been produced 
it would have been against his interest, or in some essential particular unfa- 
vorable to his representation of its contents. 

‘‘Now see howsensible that is. The law is very jealous about 
papers which have been destroyed. But the principle doesn’t 
apply in this case. The paper was destroyed before any lawsuit 
was contemplated.” 

If the jury believe that the ‘‘ True Story,” as it is called, substantially as put 
in evidence, is the work of this plaintiff, they must find a verdict for the de- 
fendant. 5 

“You must consider that yourself. It is not forme to instruct 
you.” 

The expressions of compunction and remorse in the defendant's writtings, 
and alleged conversations, belong to the class of merely moral evidence, and 
neither tend to support, nor are capable of supporting any legal certainty as 
to the fact, nature, or degree of imputed culpability. 

“IT accede to that. Moral evidence is of great value when you 
have to do with great intellectual questions. When persons are 
suddenly confronted with their guilt they are likely to be over- 
powered with emotion.’ 

As a matter of law, the paper of January 1, 1871, called the apology or let- 
ter of contrition (exhibit No. 2), does not on its face import any act of adult- 
ery, or of sexual indelitacy, and is no proof of either. 

“That is so; it is for you to ascertain what its import is.” 

None of the defendant's letters or writings put in evidence, ascertain or de- 
clare the fact of adultery. They only declare and express the emotions of 
the defendant, of commiseration and self-reproach at the broken fortunes of 
the plaintiff, and domestic unhappiness of his family, as presented to the de- 
fendant’s appreciation and detailed by himself. 

“That is so.” ; 

If the jury find that the plaintiff's wife left him in December, 1870, on ac- 
count of his treatment and conduct, and with a view of separating from him; 
and that the defendant in December, 1870, gave information of the facts to 
his wife,-and to an officer of his church, and to the plaintiff's employer, and 
advised a separation of the wife from the husband, these facts must be con- 
_ Sidered by the jury as corroborating the defendant's testimony, and discredit- 

ing that of the plaintiff on that issue. 

“‘ Those facts must be interpreted by you.” 

The fact that the plaintiff continued to cohabit with his wife, after her al- 
leged communication to him of the charges, and up to July, 1874, is cogent 
evidence against the truth of the present charge. 

‘“‘ That proposition is so far correct, that it is abar to divorce, but 
in this action that principle does not apply.” 

The unequivocal admissions of the plaintiff himself, and of Mr. Moulton, 
that they have deliberately and systematically repr sented the facts involved 
in this present charge, in a manner wholly inconsistent with the present 
charge, and in maintenance of the defendant’s and Mrs. Tilton’s innocence, 
discredits their testimony to the contrary now given, and requires its rejection 
by the jury as wholly untrustworthy. 

“‘His previous contradictory statement may be ascribed to a de- 
sire to suppress the scandal, and you are to determine the motive.” 

Taken together, the charge will be considered manly and mast- 
erly, and as covering all the points of the case, in a clear and 
comprehensive enunciation. It is very praiseworthy as being per- 








spicuous and brief, a wise improvement over many similar per- 
formances of our judges. We like the models of some of the En- 
glish decisions, short and to the point. 


In contemplating the exigency that necessitated the develop- 
ments in this melancholy drama, the tarnishment which the minds 
of the country—the world—has received, we recall the lines of a 
poet of the Elizabethan age, and say: 

O, the dangerous siege 
Sin lays about us! and the tyranny 
He exercises when he hath expunged : 
Like to the horror of a winter's thunder, 
Mixed with a gushing storm, that suffer nothing 
To stir abroad on earth but their own rages, 
Is sin, when it hath gathered head above us. 

Thus we bring to a close these bird’s-eye views on this mysterious 
and wonderful cause of Theodore Tilton versus Henry Ward 
Beecher. 

If these ‘‘ views” have afforded any considerable interest to the 
profession, in way of illustrating some of the law points raised in 
the course of the trial, and in portraying—though all too incum- 
pletely and cursorily—the court and the several counsel engaged, 
we shall be satisfied. 

NEw YORK. BETA. 








Book Notices. 


A PRACTICAL TREATISE ON THE LAW OF NUISANCES IN THEIR VARIOUS 
FORMS, INCLUDING REMEDIES THEREFOR AT LAW AND IN EQUITY. By 
H. G. Woop, Attorney and Counselor at Law. Albany: John D. Par- 
sons, Jr. 

When a publisher sends a book to the editor of a weekly journal, he no 
doubt expects, and justly, that it will be noticed within a reasonable time. 
Acting under this impression, we feel obliged to give at this time a partial es- 
timate of this book, based on a reading of the first four chapters, and such 
hasty examinations of other portions ofit, here and there, as our limited time 
has enabled us to make, We intend hereafter to read it through for our own 
instruction, for it contains instruction on every page, Its merits are consider- 
able, and its faults are principally faults of detail. 

For instance, it is difficult to determine upon what principle of arrangement 
the matter in the notes is separated from the text. Thus, on page 3, in the 
opening chapter, which defines and classifies nuisances, it is said : ‘* A slaugh- 
ter-house may be erected so far from a city or town, or from dwelling-houses, 
as to produce no offensive results, and the business of slaughtering cattle may 
be lawfully carried on there, even though by reason thereof the lands in the 
vicinity are rendered less saleable, and in that respect less valuable ; in fact, 
even though the owner should be unable tosell them at all, by reason of the 
slaughter-house. But, when the city or town extends so far in that direction, 
or the lands in the vicinity are occupied for dwellings, so that the business 
becomes so offensive as to interfere with the reasonable enjoyment of the sur- 
rounding premises for the purposes of habitation or other purposes, the busi- 
ness becomes unlawful and a nuisance, and must yield to the superior rights 
of others, even though the loss thus entailed upon the owner is ruinous,” To 
sustain this statement of doctrine, several cases are cited at the foot of the 
page. Then follows in the text the following paragraph: ‘‘In Brady v. 
Weeks, 3 Barb. (N. ¥.S C.) 159, which was an action to restrain the con- 
tinuance of a slaughter-house in a certain locality, Paige J., in delivering the 
opinion of the court, said: ‘ When the slaughter-house was erected, it incom- 
moded no one; but now it interferes with the enjoyment of life and prop- 
erty, and tends to deprive the plaintiffs of the use and benefit of their dwell- 
ings. As the city extends, such nuisances should be removed to the vacant 
ground beyond the immediate neighborhood of the residences of the citizens 
This, public policy, as well as the health and comfort of the population of the 
city, demands.’ ’ Now this last paragraph consists simply of a repetition of 
the doctrine of the preceding one; and, although couched in the language of 
a judge who delivered the opinion of the court in a particular case, can fulfil 
no other office than to fortify the text, and hence, Would have been more ap- 
propriately dropped to the foot of the page asa note. Again, it is said in a 
note on page 5, that it was held in Casebeer v. Mowry, 55 Penn. St. 419, that 
“a man may not with impunity invade anotker's premises with anything in 
shape of a nuisance, simply because damages are not appreciable; for the 
law will presume damages, if there is a clear violation of the plaintiff's rights, 
as evidence of the right."" It is obvious at a glance that the principle thus 
stated, is a general one and one of great importance. If it is the law, or if it 
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has been “‘ held "’ to be the law by any respectable court, or if it is indeed any 
more than the mere speculation of a single judge, thrown out arguendo, it 
should obviously have a place in the text, and not be buried with other matter 
inanote. Again, on page 45, we find in the text the following paragraph: “ A 
house of assignation, where persons meet for the purpose of prostitution, is a 
disorderly house, although no prostitutes ate kept there. It is as much a vio- 
lation of the laws of decency and morality, and is as disastrous in its conse- 
quences to society as a bawdy house, and tends as essentially to the destruc- 
tion of public morals and the promotion of dissolute habits. This was held in 
People v. Rowlands, 1 Wheeler's Crim. Cas. (N. Y.) ; and also see Regina v. 
Pierson, 1 Salk. 282."" Here it is obvious that the text should end with the 
word “habits, " and that the cases which support the statement of doctrine 
thus made, should have been dropped into the foot-notes. 

Another fault of construction which we can not forbear to point out, and 
which we hope Mr. Wood may be induced to correct in his next edition, is 
the absence of catch words in bold letters at the head of the paragraphs, 
such as are used in the [ate editions of Mr. Bishop’s works, and in Mr. Holmes’ 
edition of Kent’s Commentaries. We have derived so much benefit from 
this device in examining these and other works which make use of it, that we 
can not avoid thinking its absence a serious defect. In place of these, how- 
ever, titles are thrown in here and there in small capitals, but without any ap- 
parent regularity or system. Thus, immediately preceding 3 41, from which 
we last quoted, is the title “‘ House of Assignation.”” This section is divided 
into two paragraphs, the former of which relates to houses of assignation, and 
the latter to the allegations of an indictment for keeping a disorderly house. 
It isobvious that these two subjects are so far disconnected as to be treated 
in separate sections, at least. Indeed, the subject of indictments for nuisances 
would seem to deserve treatment in a distinct chapter, under the head of Rem- 
edies and Procedure. It is proper to state, however, that in the chapter on 
“ Remedies at Law,” several sections are devoted to the requisites of indict- 
ments for public nuisances, Matter on the same subject would, therefore, 
seem to be out of place in other portions of the book. 

A still greater fault occurs in the title to the fourth chapter. This chapter is 
entitled ‘‘ Private Nuisances—Overhanging Another's Land."’ Now this chap- 
ter is not at all confined to nuisances which consists of erections overhanging 
another's land, but it embraces a great variety of other private nuisances, 


such as gutters, sewers, water in reservoirs, injuries to mines, spring guns in. 


dwellings and stores, diseased animals, fires, etc. The title of the chapter is 
obviously misleading. 

Mr. Wood writes, for the most part, in good and forcible English—a com- 
pliment which, we regret, can not be paid to the authors of all the law books 
which have lately been written. Occasionally, indeed, we find minor errors. 
Thus, on page 36, speaking of ‘“‘a house of ill-fame, or bawdy house,”’ 
he tells us that “é¢ is mala in se,” meaning, no doubt, the singular, 
malum in se. We notice also that this and other Latin expressions 
throughout the work are included between quotation marks—a peculiarity 
which may conform to the style of the printing office, but which, we 
believe, is unusual. We also find occasionally erroneous citations of 
reports. Thus, the celebrated case of Fletcher v. Rylands, is cited on page 
34, as reported in ‘‘ 1 Law R. 265," and on page 35, asin “1 Law R. 285;" 
and again, on page 28, Regina v. Barry is cited from “‘g Law R. 122." The 
correct citation would be as to the two former, respectively, L. R. 1 Exch. 
265, and L, R. 1 Exch. 285. Barry's case we have been unable to find at all. 
We also find on page 34, the following citation: “ Smith v, Fletcher, Exch. 
June, 1872." This case is reported in L. R. 7 Exch. 305. We could point 
out a great many other irregularities in Mr. Wood’s manner of citing cases. 
Thus, in some instances, he cites the name of the reporter, abbreviated, adding 
in parenthesis the abbreviated name of the state; and in other instances, he 
omits the latter altogether; while in one instance, p. 38, he cites the name of 
the state erroneously, crediting Yerger to North Carolina. The late Pennsyl- 
vania State Reports, he sometimes cites ‘‘P. F. Smith,” and sometimes 
“ Penn, St.,” and sometimes both ways. They should always, in our judg- 
ment, be cited ‘Penn. St.,” although the Pennslyvania judges for some in- 
Scrutible reason cite them “ P, F. Smith."’ On page 25, Hawkins’ Pleas of the 
Crown is cited by volume and page. Hawkins should always be cited by 
chapter and section, It is also necessary to cite the edition; since in the two 
Principal editions in use (Leach’s and Curwood’s), the collocation of the 
chapters in the first volume is different. ; 

Mr. Wood's naturally bold cast of thought has at times betrayed him into 
too vigorous, if not into reckless writing. Thus, a more careful writer would 
not have asserted, as Mr. Wood does on page 13, that ‘‘ the maxim de mini- 
mis non curat lex is as old as the lawitself.” It is no doubt a very ancient 
maxim, but we think a little reflection will convince any one that many of the 
tudimentary principles of justice must have become crystallized into rules or 
maxims of law at an earlier date than this. Indeed, we doubt whether this 
maxim had any existence at all, until courts of justice became so crowded 












with litigation that they found it impossible to yield their time to the settling 
of trifling disputes. Mr. Wood also tells us on page 21, that “ the maxim 
ubi jus, ibi remedium, is as old as sic utere, etc.'’ This also seems to us like 
loose writing. We doubt whether any one can affirm, with any degree of 
certainty, the comparative ages of these two maxims. 

Again, in criticising positions taken by eminent writers and by eminent 
judges, his direct and honest habit of mind at times betrays him into utter- 
ances too intense, which leave the impression that his mind is not yet toned 
down to a judicial cast of thought. Thus, in criticising, on page 14, Black- 
stone’s definition of a nuisance—“ anything that worketh hurt, inconvenience 
or damage," —he declares “ that it is not only erroneous, but that it is absolutely 
absurd, and is not supported by a single authority, either in Blackstone's time 
or since.” In support of this declaration Mr. Wood shows by the citation of 
cases that there were a great many things in Blackstone's time which worked 
“hurt, inconvenience or damage,"’ which were not actionable, because they were 
not done in violation of the plaintiff's right. This does not at all show that 
Blackstone's definition was ‘‘ erroneous’ or ‘ absurd,"’ but at most that it was 
incomplete. Blackstone probably did not deem it necessary to state that 
there can be no nuisance which the law will recognize, except such as works 
an injury to a right. To have done so would have been to state an axiomatic 
truth which every person is supposed to understand. That part of a definition 
which is universally understood, it is not necessary to express, The great 
commentator, no doubt, thought with Polonius, that 





= to expostulate 
* * * what duty is, 
Why day is day, night night, and time is time, 
Were nothing but to waste night, day and time.” 

He did not think it necessary to devote the greater part of a chapter, 
as Mr. Wood has done, to an argument designed to prove that the law 
will not give damages for a particular injury, unless the person com- 
plaining had a right to immunity from the injury, and unless the 
person committing the injury violated a duty which he owed the former, 
in committing it. If Blackstone has thought it necessary to state this 
principle at all, as he probably has, he has no doubt stated it as a general 
principle, and has not thought it necessary to repeat it, when discussing each 
particular class of wrongs. The principle is so general that it may be said that 
no cause of action, of whatever nature, civil or criminal, exists, unless the 
violation of a right is threatened or has been consummated, And every 
action known to courts of justice has for its object, either the prevention of a 
threatened injury to a right, or the redress or punishment of such an injury 
after it has been committed. When Blackstone penned this definition, he 
never intended a thing so absurd, as that the necessary amputation of a frac- 
tured limb by a surgeon, or the leveling of houses to prevent the spread of 
fires, or the killing of diseased animals to prevent the spread of an infection, 
or the exercise of a lawful occupation in an appropriate place and in an ap- 
propriate manner, is a nuisance, although it may, in a certain sense, work 
“hurt, inconvenience or damage."’ His definition at most lacks fullness of 
expression ; or, as a common law pleader might say, while it is “ certain toa 
common intent,’’ it is not “ certain to a certain intent.” 

Another instance of too forcible criticism will, we think, be found on page 
46 and those following, wherein Mr. Wood sets out at length and combats the 
views of Cowen, J., in Tanner v. Trustees, 5 Hill, 121, who declares that a 
bowling alley isa nuisance ger se. These pages furnish an interesting instance 
of two vigorous writers counter-battering each other. Judge Cowen wasa very 
learned man, deeply grounded in the principles of the common iaw ; but, like 
Mr. Wood, he was evidently a rapid, intense and self-reliant thinker, He 
was a strong-headed man, and such men are very apt to be wrong-headed, and 
when wrong they are very wrong. His judgment in Hartfield v. Roper, 21 
Wend. 615, thatin McLeod v. People, 1 Hill, 377, and the one under consid- 
eration, are, we think, evidences of this. In this case he declares that, so far 
as he has been able to ascertain, ‘‘ erections of every kind adapted to sports 
and amusements having no useful end, and notoriously fitted up and continued 
with a view to make a profit for the owner, are regarded in the books as 
nuisances.’ And again he tells us that the matter in judgment “ was a simple 
case of one man squandering his time for money, in order to induce others to 
waste both their time and money,”’ “ No one,’’ says he, “is so blind as not 
to see that such places, on their becoming known, bring together the most 
profligate mixtures: brawlers, drunkards, gamblers, blacklegs, pickpockets, 
petty thieves." And further on he tells us that ‘‘a useless establishment, 
wasting the time of the owner, tending to fasten his own idle habits upon his 
family, and to draw the men and boys of the neighborhood into a bad moral 
atmosphere, a place which, in despite of every care, will be attended by pro- 
fligates with evil communication, and at best with a waste of time and money, 
followed by a multiplication of paupers and rogues, has always been consid- 
ered an obvious nuisance." We doubt if enunciations more severely puri- 
tanical could be found in Cotton Mather’s sermons. No one, we presume, 
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would for a moment suppose that, when applied to bowling-alleys, they 
embody the law at the present day in the United States. But Judge Cowen 
was not without an authority which he deemed to support his views, in the 
case of Jacob Hall (1 Modern, 76; 2 Keble, 846; Ventris, 169), where the 
erection of a rope-dancer was ordered to be torn down by Chief Justice Hale 

It would seem that a reference to the two or three cases which declare a different 
rule (People v. Sargeant, 8 Cowen, 169; State v. Hall, 32 N. J. 162; State 
v. Haines, 30 Me. 65), would have been a sufficient answer to the extraordinary 
position Judge Cowen assumed. But instead of doing this, Mr. Wood 
attacks vigorously the authority of the report of Hall's case in Modern and 

Keble, and declares the language attributed to Lord Hale to be ‘a senseless 
statement, put into the mouth of the court by these two worthless reports,’’ 
and also that “ it must require a high degree of credulity on the part of a 
court to predicate an important principle upon the mass of senseless trash in 
Modern and Keble,” etc. He concludes by saying: ‘“‘ Nor can I, without 
doing violence to the plain and palpable rules that have been established by 
the courts in all periods of the world's history, agree that the facts in the 
case justified the court in declaring the bowling-alley in question a nuisance."’ 
From these quotations, it is obvious that if Judge Cowen was too stiff in his 
views, Mr. Wood is also “ a stiff necked people."’ His tone is scarcely judi- 
cial. It reads more like the argument of an advocate who has a heavy fee at 
stake. He spreads his wings too widely, and his war-whoop istoo loud, We 
doubt very much whether he can, unless he is as old Solon would have been, 
could he have lived to read this Treatise on Nuisances, say with truth that he 
understands ‘‘ the plain and palpable rules that have been established by the 
courts in all periods of the world's history.” ‘All periods of the 
world’s history" is a good while, and the rules which the numerous 
courts which have been in session during that time, have succeeded 
in formulating, would make quite a library, and a person would have to un- 
derstand several languages in order to read them, and even then it would take 
considerable time to go over the whole mass, and still more time to digest and 
stow it all away in a single cranium. 

We have thus dwelt at considerable length—perhaps at too great length—on 
several minor peculiarities and defects. It is now time to speak of the merits 
of the work ; and we are fully convinced that it has great and decided merits. 
Within its 877 pages of text, some 1700 cases are discussed. Mr. Wood was 
not so overwhelmed with the multitude of his authorities, but that he found it 
possible to present fully the outlines of the more important ones. His book, 
instead of being a mere index to the adjudications, giving us their force and 
effect in general language, sets out quite fully the adjudications themselves. 
In this particular he has followed the style of the English law writers, as con- 
tradistinguished from that of the Americans. We regard this as decidedly 
the more satisfactory style of writing, where the authorities to be collated are 
not so numerous as imperatively to require the other course. Books written 
in this way are especially satisfactory to practitioners who are deprived of ac- 
cess to large libraries; and they are the only text-books which can be quoted 
from with any degree of confidence. These very full presentations of the de 
cided cases are greatly enhanced by the author's own commentaries, criticisms 
and comparisons ; and whatever may be his other defécts of style, his lan- 
guage is so clear that we are never at a loss to distinguish his own views 
from those of the courts from which he quotes. Thesame thing can not be 
said of some authors of greater eminence. But while Mr. Wood evidently 
has a clear understanding of his subject, and presents it in a very- acceptable 
manner, yet his book lacks method, classification and a mastery of details, 
which might have made it still more acceptable. We are inclined to suspect 
that these may have been the results of haste, produced by an eagerness on 
the part of the profession to get his book after it had been announced. We 
are convinced, both from observation and experience, that it is unwise in an 
author to suffer a book to be announced until it 1s in the hands of the printer. 
It he does so, he soon finds himself working under a pressure that is incom- 
patible with the highest character of work. It is impossible for an author to 
do work as it should be done, while his publisher is chiding delay, or his 
printer is shouting for “ copy.” 

On the whole we cordially congratulate Mr. Wood on the result of his la- 
bors, and also his publisher on the creditable manner in which he has brought 
this book out. But we can not forbear to suggest that if Mr. Wood is wise, 
he will, instead of beginning another book, devote his leisure to the revision 
of this, studying the best methods, and mastering the details of text-writing. 
By doing so, he will, by the time a second edition is demanded, be able to 
present a book such as, to use an expression of Mr. Bishop's, will “ live.” 





—THE Washington Chronicle says that “ Baltimore lawyers are amazed at 
the vigorous memory and lucid logic of Reverdy Johnson, now in his 81st 
year. His physical strength, too, seems to puzzle them. He stood and ar- 
gucd a case in court for a whole day last week without appearing fatigued in 





Briefs. 


Railway Taxation—Legislative Exemption.—Caldwell County y. 
Hannibal & St. Jo. R. R. Co., Supreme Court of Missouri. Brief for the 
railroad company, by James Carr, Esq. We have read this brief with 
unusual satisfaction. The positions taken and the reasons advanced in sup- 
port of them are clearly stated and are supported by numerous citations of 
authorities. It would be impossible for us to notice these in detail in the 
space at our disposal. They are condensed in the brief itself as much as the 
subject wil] bear ; and we refer law students, who are beginning the business 
of brief-making, to this, as an excellent specimen of condensed legal argu- 
ment in an appellate court. The original charter of the Hannibal & St. 
Joseph R. R. Co. exempts “ the stock of said company”’ from “all state and 
county taxes."’ A subsequent act of the Missouri Legislature donated to the 
company certain lands which it had received in trust from the United States, 
for the purpose of aiding in the construction of railroads. To the acceptance 
of these donations by railroad companies, the act of Congress had affixed 
several onerous conditions, having reference to the transportation of troops 
and mails. As a condition upon which the donation was made, the legislature 
of the state further exacted that “ the said company shall, on the first Monday 
in December of each year, after said road is completed, opened and in opera- 
tion, and declares a dividend, pay into the Treasury of the state a sum of 


erty of like value, for that year, upon the actual value of the road bed, build- 
ings, machinery, engines, cars, and other property of said company.” This 
last condition was accepted by the company by its deed of acceptance filed 
with the Secretary of State. In 1871 the legislature of Missouri passed “ an 
act to provide for a uniform system of assessing and collecting taxes on rail- 
roads.” Under this act and an apportionment made in pursuance thereof by 
the State Board of Equalization in 1872, the county of Caldwell assessed the 
Hannibal & St. Joseph R. R. Co. for taxes for the years from 1861 to 1872, 
inclusive ; and also assessed a special tax for the years 1869 to 1872, inclusive; 
and also a road tax for the years 1861 to 1872, inclusive; and also a school 
tax for the years 1867 to 1872, inclusive ; and brought the present suit for the 
recovery of these taxes. The principle grounds of defence were, briefly 
stated, that the act of 1871, so far as it authorized the levying of these taxes, 
impaired the obligation of the company's contract with the state in its charter 
and in the act of 1852 making the donation of lands, and was hence void; 
that so far as it authorized the levying of back taxes, it was a retrospective 
law, and hence void; that the proceedings of the Board of Equalization were 
void, because the act of 1852 prescribed another mode in which the valuation 
should be ascertained; that that portion of the act of 1871 which provided 
that the average rate of taxation levied for school purposes by the several 
townships or loca] school boards, etc., should constitute the basis of taxation 
of railroad property in each county, is void, as conflicting with that provision 
of the constitution of Missouri which provides that ‘all property subject to 
taxation ought to be taxed in proportion to its value ;"’ that since the com- 


*pany's road runs through but four of the twelve Congressional townships of 


Caldwell County, the rate of taxation for the eight townships through which 
it does not run can not be averaged with that of these four, in making up the 
estimate ; and finally, that the petition did not allege that the state Auditor 
had notified the secretary of the company of the proceedings of the Special 
Board of Equalization, as required by the act of 1871. We learn that this 
case has lately been decided by the Supreme Court at St. Joseph, and we 
hope to give a report of it soon. [For a copy of this brief, address James 
Carr, Esq., Hannibal, Mo.] 


Constitutionality of Minnesota Railroad Law.—The Winona and 
St. Paul R. R. Co. v. Blake, Supreme Court of the United States. Writ of 
Error to the Supreme Court of Minnesota, Our readers may perhaps gain a 
sufficient idea of this elaborate argument, which consists of 111 printed pages, 
if we say that the question involved is the constitutionality of the Minnesota 
Railway Regulation Act, entitled ‘An Act to regulate the carrying of 
Freight and Passengers on all Railroads in this State." (Special Laws of 
Minnesota, 1871, p. 61; 1 Edgerton’s Railway Laws of Minnesota, p. 67). 
[For a copy of this argument, address Hon. W. P. Clough, St. Paul, Minn.] 


Rehearing—Ignorance of Counsel.—Smith v. Kirby, United States 
Circuit Court, Southern District of Ohio. Complainant's Second Brief on 
Respondent's Second Petition for Rehearing, by Hatch & Parkinson, The 
question discussed in the brief is. How far will ignorance or mistake of coun- 
sel prejudice the rights of the client? What mistake of counsel will entitle 
the client to a rehearing in equity? It is discussed in 24 pages, and many 
authorities are collected. [For a copy of this brief, address, Hatch & Park- 
inson, Cincinnati, or St. Louis.] 


Power of one Horse Railroad Company to condemn Track 
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of Another.—Central City Horse Railway Company of Peoria v. The Fort 


Vol. 2, No. 29, 


money equal to the amount of the state tax on other real and personal prop-" 








ap} 
tot 
Pec 


Th 
Bri 
this 
to | 


wh 
hay 


life 
ow 
life 


~~ &, 





ld- 








July 16, 1875-] 





CENTRAL LAW JOURNAL. 467 








Clark Horse Railway Company. Brief and argument for appellee, by D. 
McCulloch and H. W. Wells. This is a bill for injunction, brought by the 
appellant to restrain the appellee from proceeding to condemn the right to 
use a portion of the track of the appellant. The appellant owns and operates 
a horse-railway running from one extreme of the city of Peoria to the other, 
through the business centre. The appellee owns and operates a horse- 
railway through the city, but which does not’ approach nearer than 
three blocks to the business centre. Reference to the maps attached 
to the record will convey a clearer idea of the situation than 
can be given here. Appellee believing that the public residing on 
and near their line, constituting a majority of the citizens, would be 
best accommodated by a change of their line so as to run through the business 
part of the city, applied to the city council for permission and authority to 
change their line so that their cars might convey passengers to and from the 
centre of the city; and thereupon the city council, on the 13th of August, 
1874, passed an ordinance granting the appellee the right to change its line, 
as therein provided. The question involved in this case seems to be, Can the 
track of the appellant be condemned for the length of three blocks by the 
appellee, or, rather ; Can the appellant company be compelled to permit the 
appellee company to run its cars over this portion of its line, in order to get 
to the business center? [Fora copy of this brief, address H. W. Wells, Esq., 
Peoria, Ills.] 

Naturalizution of Aliens by Courts of Limited Jurisdiction.— 
The People ex ref, etc., v. Daniel McGowan. Supreme Court of Illinois. 
Brief for appellee (McGowan), by G. and G. A. Koerner.—The appellee in 
this case is Judge of the City Court of East St. Louis, Illinois. This appears 
to be a proceeding against him in the nature of a guo warranto, charging 
him'with usurping the functions of an office for which he is disqualified by 
reason of alienage. The plea confessed the original alienage, but avoided it 
by alleging that the defendant had been naturalized by the Criminal Court of 
St. Louis county, Missouri. The main question which arises on the record, 
is whether this court was authorized within the act of Congress to naturalize 
aliens. This brief embraces, in 21 pages, an exhaustive discussion of the 
power of courts of limited jurisdiction to naturalize aliens, in which numerous 
authorities are collected. [For a copy of this brief, address G. & G. A. 
Koerner, Belleville, Ill.] 








Notes and Queries. 
MIXED RELATIONSHIP, 

MARLIN, TEXAS, July 6, 1875. 
EDITORS CENTRAL LAW JOURNAL:—Some time since the following 
transaction came under my observation, which I submit to the JOURNAL: A. 
married a widow who had a grown daughter by a former marriage. B., A.'s 
father, married the daughter of A.’s wife. A. and B. both had children by 
these marriages. What relation did these children bear to each other? 
Among your many learned readers I hope to find some one who can and 

will solve this matter. H. P. 








Summary of Our Legal Exchanges. 
NASHVILLE COMMERCIAL AND LEGAL REPORTER, July 7.* 


Estate by Curtesy.—Upchurch v. Anderson, Supreme Court of Tenn. 
Opinion by Sneed, J.—Where the wife of the claimant of the estate by the 
curtesy survived her father, but died before her mother, and after the assign- 
ment of dower, leaving children of the mafriage, Ae/d, that the wife's seizin 
of the inheritance was not such as to entitle the husband to an estate by the 
curtesy in those lands whereof the mother was endowed, because the indis- 
pensable element of the seizin of the wife during coverture was defeated by 
the endowment of the mother. 


THE LEGAL GAZETTE, FOR JULY 2.t 

Estate by Curtesy—When a Child is ‘‘born alive.”—Doe d. 
Cannon vy. Killen, Supreme Court of Delaware. 1. To entitle a husband to 
the real estate of his wife for the term of his life after her death, as tenant 
by the curtesy of England, it is incumbent upon him to prove that the child, 
by the birth of which,as heir to the mother, he so claims to hold it, was 
wholly brought forth from the body of the mother, and that it was born alive, 
having an independent circulation and existence of its own, in itself and of 
itself, not dependent upon the mother, but entirely independent of her—a 
life and circulation existing in the chi!d apart from the mother, by force of its 
Own proper and inherent vitality. 2. Respiration is certainly evidence of 
life ; but it is not necessary to prove the fact of respiration from actual ob- 
Servation, Respiration is only one of the manifestations of life in a new born 
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child. There are other indications of life, among which the beating of the 
heart and pulsation of the arteries after the separation of the child from the 
mother and the severance of the umbilical cord, may be considered satisfac- 
tory evidence of such life, because they show the fact that circulation of the 
blood has been established in the body of the child, and is carried on inde- 
pendently of the mother. 


Husband and Wife— Reduction to Possession of Wife’s 
Choses in Action—Conversion.—Meyer's Appeal, Supreme Court of 
Pennsylvania, opinion by Mercur, J. [7 Legal Gazette, 212.] 1. Conver- 
sion by the husband of the wife's choses in action, was by the common law, 
only evidence of a reduction to his own possession, which might be explained 
or rebutted by other evidence, negativing the intention of its having been re- 
duced to possession in such a manner as to transfer title to the husband, 2, 
A husband, prior to the married woman's act, received money belonging to 
the wife, under a clear and distinct promise to give her his note for it, which, 
however, he did not do, until many years after. Hed, that this was sufficient 
to negative the presumption that he received it as his own property, and that 
he thereby became clothed with a trust for the amount in favor of the 
wife. 

THE LEGAL INTELLIGENCER, JULY 2.* 


Nuisance Business of a Gold and Silver Beater.—Wallace, 
Trustee, v. Auer, Phila. Com. Pleas, opinion by Allison, P. J. [32 Leg. Int. 
238.] The business of a gold or silver beater, set up ina quiet dwelling 
neighborhood, and by its noise and concussion unreasonably interfering with 
the quiet enjoyment, and perhaps safety, of neighboring property, is a nuis- 
ance which equity will restrain. 


IRISH LAW TIMES REPORTS, JUNE 19, 1875.t 


Carriers Act (11 Geo. IV., and 1 Wm. IV., c. 68)—Loss of Pas- 
senger’s Luggage—Jewelery over £10 in value—Non-declara- 
tion of value—Felony by Carriers’ servants—Evidence.—Gogarty 
v. Great Southern and Western Railway Company. Irish Court of Exche- 
quer Chamber. Before Whiteside, C. J., Palles, C.B., O'Brien and Barry, 
JJ., Fitzgerald, Deasy, and Dowse, BB. [9 Ir. L. T. Rep. g9.] In anaction 
by a passenger against a railway company for loss of luggage, it appeared that 
the plaintiff, who was being carried by the defendants from Cork to Tulla- 
more, had (amongst other luggage) a box containing jewelery, of over £10 
value (which was not deciared), directed “‘ Miss Gogarty, Mullingar, via Tul- 
lamore,” which was placed in the luggage van at Cork. Mullingar was a sta- 
tion ona different line. On arriving at Portarlington, where passengers for 
Tullamore change trains, one of the company's porters (of whom there were 
eight employed at the station) was seen carrying the box across the line from 
the Cork train towards the Tullamore train, into which the plaintiff had got. 
The box in question was not delivered at Tullamore; nor for many months 
before action were any tidings of it discovered. The guard of the train 
proved that he had delivered at Tullamore all the luggage which he had, in 
fact, received at Portarlington for Tullamore. Only two of the Portarling- 
ton porters were produced as witnesses, one of whom had been directed by 
the station master there to see that the luggage was taken across the line, and 
stated that he and the other porters had done so; but neither of whom could 
particularise anything as to the box in question, save that it was not abstracted 
by them. Upon an issue under section 8 of the Carriers Act (r Wm. IV.,c. 
68), whether the loss had arisen from the felonious acts ef the defendants’ 
servants: He/d (reversing the decision of the Court of Common Pleas, 8 Ir. 
L. T. R. 161), that the facts did not justify a finding of the jury, that the loss 
had arisen from a felony having been committed, and that such felony had 
been committed by the defendants’ servants (Palles, C. B., O’Brien, J., and 
Fitzgerald, B., diss.) Vaughton v. The L. & N. W. Railway Company (L. 
R. 9 Ex. 93) distinguished. 


ADVANCE SHEETS OF ILLINOIS REPORTS. t 


Contract for Work and Labor—Acceptance—Recoupment.— 
Estep v. Fenton. Opinion by Walker, J. [66 Ill. 467.] 1. Ina suit to re- 
cover for work, labor, etc.. in building a church, where the evidence was con- 
flicting as to whether the house was completed, or the work performed ina 
good and workmanlike manner, or the materials used were of the character 
contracted for, the court instructed the jury, that if the contract for the build- 
ing was completed substantially according to its terms, and nothing remained 
further to be done by the defendants but to pay, and the balance due was 
fixed by the contract, they could allow interest: AHe/d, that the portion of the 
instruction which required only a substantial compliance with the contfact 
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and left the jury to find whether there had been such a performance, was 
improper and well calculated to mislead the jury. 2. Where the work ona 
building is not performed according to the agreement and not done in a work- 
manlike manner, or the materials used are not as good as contracted for, the 
contractor can only recover the reasonable worth of the work and materials, 
not exceeding the contract price, notwithstanding an acceptance of the 
building, unless such acceptance is in full discharge of the contract. 3. Where 
a contract for a building is not performed according to the terms of the con- 
tract, the owner may recoup the damages sustained in consequence thereof in 
a suit to recover the price, although he may have done acts amounting to an 
acceptance of the building. 


Common Carrier—Fraudulent Concealment and Imposition by 
Shipper.—Chicago & Alton R. R. Co. v. Shea, opinion by Breese, J. [66 
Ill, 471.) Where a shipper delivered to a carrier for transportation a bundle 
having the appearance of bedding only, but which in fact contained inside 
the bedding valuable clothing, such as a silk dress, a brocha shawl and furs, 
of the value of $200, which fact was not disclosed, and thereby shipped them 
at alow rate of freight, it was ‘te/d, that this was such an imposition and 
fraud practiced upon the carrier as to release him from liability for loss, except 
as to what might properly be termed bedding. 


LDailment—Estoppel—([Same Case.]—Where goods were shipped by a 
married woman and a receipt therefor given to her, in a suit by her to recover 
for their loss it was urged that she, not being the owner, could not sue in her 
own name, but should have sued in her husband's name; but it was he/d, 
that, as she was the bailor and consignor, she had a right to maintain the 
action, and that the defendant, having recognized her as the owner in receiv- 
ing the goods, was estopped from disputing her ownership when sued for the 
loss. 


Commissioners of Highways—Power of public Officer to sub- 
mit to Arbitration—Agency—Liability of Officer who exceeds his 
Authority—Arbitration Bond.—Mann v. Richardson, opinion by Scott, 
J. [66 Ill. 481.] Where commissioners of highways are unable to agree with 
the owner ofland over which a highway is sought to be laid out, as to the dam- 
ages to be paid him, they have no authority to submit the question of such 
damages to arbitration, and thus bind their town. 2. Where the law imposes 
a personal duty upon an officer, in relation to a matter of public interest, he 
can not delegate it to others, and therefore such officer can not submit such 
matters to arbitration. 3. Where an agent undertakes to contract on behalf 
of an individual or corporation, and contracts in a manner which is not legally 
binding upon his principal, he will be personally responsible,,as he is pre- 
sumed, in such case, to know the exact extent of his authority. 4. But where 
an officer or public agent contracts in good faith with parties having knowl- 
edge of the extent of his authority, or who have equal means of knowledge, 
he will not become individually liable, unless the intent to incur personal lia- 
“bility is clearly expressed, although it should be found that through ignorance 
of the law, he may have exceeded his authority. 5. Thus, where commission- 
ers of highways, in a proceeding to lay out a highway, being unable to agree 
with a land owner as to the damages he would sustain, submitted the matter 
of damages to arbitration, and executed their bond in their individual names, 
containing an express covenant to abide by and perform the award, they hav- 
ing no power to bind their town in this manner, it was Ae/d, that they were 
not individually liable on such bond. 6, Where parties enter into a bond con- 
ditional that they will abide by and perform an award to be made by the persons 
chosen, if it be made in writing, under the hands and seals of the arbitrators, 
by a day stated, they will not be liable upon an award not under seal; and a 
declaration on such bond will be fatally defective if it fails to aver that the 
award was made under the seals of the arbitrators. 


Surviving Partner—Relation to Representatives of Deceased 
Partner—Purchase by at Executor’s Sale.—Nelson v. Hayner, opin- 
ion by McAllister, J. [66 Ill. 487.] 1. The death of a partner is, ipso facto, 
from the time of the death, a dissolution of the partnership, however numer- 
ous the association may be. Buta community of interest still exists between 
the survivors and the representatiyes of the deceased partner,and the latter 
have a right to insist on the application of the joini-property to the payment 
of the joint-debts, and a due distribution of the surplus. So long as these 
objects remain to be accomplished, the partnership may be considered as hav- 
ing a limited continuance. 2. If the surviving partner does not accountin a 
reasonable time, a court of chancery will grant an injunction to restrain him 
from acting, and appoint a receiver, and direct the accountto be taken. 3. In 
equity, the surviving partners are treated as trustees, with the fiduciary reja- 
tion existing between them, and the representatives of the deceased partner, 
of trustees to cestuis gue trust. 4. While the statute of 1869, in respect to the 
settlement of estates of deceased partners, provides some remedies which 
may be regarded as cumulative, it does not change the nature of the relation 











between the surviving partners and representatives of the deceased partner, 
and does not affect the right of the latter to have the joint-property applied 
to the payment of the joint-debts, and a due distribution of the surplus, but is 
rather confirmatory of these rights, as previously recognized in courts of equity, 
5. Where, after the death of a partner, the survivors, one of whom was the 
executor of the will of the deceased partner, formed themselves into a new 
firm and purchased from themselves the whole of the interest of the deceased 
at ten per cent. below its appraised value, to be paid for in four equal install. 
ments in six, twelve, eighteen and twenty-four months, without interest or 
security, he/d, that a decree confirming such pretended sale was palpably 
erroneous, as the sale was void. 6, It is indispensable to every legal con- 
tract that there be two contracting parties competent to contract ; therefore an 
attempted sale from one man to himself, or from surviving partners to them- 
selves, is void. 7. Executors, trustees, and those sustaining fiduciary rela- 
tions, can not purchase property at their own sale, even through the interven. 
tion of another acting ostensibly as the purchaser. Such a sale is fraudulent 
per se, and can be sustained by no explanations which do not disprove the 
facts. 8. This doctrine is based upon an inflexible rule of public policy 
which forbids those acting in a fiduciary capacity from bringing their own 
personal interest, in any way, into conflict with that which their duty requires 
them to do on behalf of their cestuis gue trust. 








Legal News and Notes. 


—CHIEF JUSTICE WAITE is, it is said, waiting at Put-in-Bay. 
—JUDGE BLATCHFORD is taking his summer vacation at Newport; so is 
Dr. Wharton. 


—" ON Tuesday,” says the Law Times, “ a thief, who is suspected to have 
been well acquainted with Westminster Hall, got into Mr. Justice Archi- 
bald's private room, dnd took away the learned judge's coat, waistcoat, and 
umbrella.” 


—THE LATE BARON PIGOTT.—A correspondent of the Liverpool Post says 
he has received a copy of the last letter ever written by Baron Pigott. It is 
dated from Sherfield Hill, The learned baron combats-the theory of apos- 
tolical succession, and challenges his opponent to show that bishops, priests, 
and deacons were orders instituted by the Apostles. In another letter the 
baron states that for five years back he had been a member of a very liberal 
Baptist chapel, but his views being modified he had joined the Plymouth 
brethren, and “ broken bread "’ with them the very day before he fell from his 
horse. 


—THE New York Herald, in its issue for July 3, publishes interviews with 
many leading lawyers and clergymen in different parts of the country, 
wherein opinions were elicited as to Beecher’s guilt or innocence. The re- 
capitulation is as follows : 


LAWYERS. ‘ 

Guilty of adultery. 2... 2c ccc rece ee ee ee 69 
DE a cs oc ee a Sw we ee eG ee tet ee 32 
In doubt and non-committal. .. . 2... 1.2. 2 ee ee eee <: an 
Guilty of indiscretion only. ... 2... eee cece cece + = 

Cite te ele & 0 6.0 «are ere 6.» Tete tae eee 
° CLERGYMEN, 
Ce OE NET 6-0. 0a wes 6.6 08 + + 00 © 0 os o-9-= «+ oe 
0 Eee Pe 2 eae ae ae ee neg eee ; > 
In doubt and non-committal. ........ eee a Sa eo 
eee ee ee ee ae ee II 

NG, so. 0 ewe Cae KS, eee a °° - 54 


—AT the recent commencement exercises ot the law department of the 
Iowa State University, thesis were read by ten class representatives, as fol- 
lows: Nathan W. Macy of Springdale, Iowa, “ Trial by Jury; " Smith M. 
Ellis of Glasgow, Ky., ‘“‘ The True Sphere of a Lawyer ;" Charles J. Dodge 
of Burlington, Iowa. “ Criminal Practice ;"’ Andrew Jackson Hirschl, “ Jura 
Scire Omnes Tenentur ;" John L. Griffiths, ‘‘ Law and Society ; " Hiram P. 
Dillon of Davenport, Iowa, ‘‘ Magna Charta;"’ William J. Bailey, Esq, of 
Postville, Iowa, “ Organization of the Judiciary ;" Mrs. Annie N. Savery of 
Des Moines, Iuwa, ‘* Woman's Relation to Civil Government ;"’ Mrs. W. J. 
Woodcock, “Genii of the Law;" and Mr. Edmundson (valedictorian), 
“ Law as a Civilizing Agent.” Dr. Hammond, the resident professor of law 
at this University, deserves great credit for the successful results achieved un- 
der his management and tuition. It is safe to say that he can do as much 
towards starting a young man on the road to syccess at the bar, as the next 
man can do, in one year, 
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